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I. Constitutional Issues

A. 4th Amendment

1. Facial Challenges

The city ordinance requiring hotel operators to 
retain records and specifi c information about 
their guests on the premises for a 90-day period 
and to make those records available to “any 
offi cer of the Los Angeles Police Department for 
inspection” on demand is facially unconstitutional 
because it fails to provide the operators with an 
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opportunity for pre-compliance review. Facial 
challenges to statutes may be brought under the 
4th Amendment. 

City of Los Angeles v. Patel, 135 S. Ct. 2443 (2015)

In a 5-4 decision affi rming the judgment of the 
court of appeals, Justice Sotomayor, writing for 
the majority, explained while facial challenges are 
the most diffi cult to mount they are not barred or 
disfavored by the Court and that any claim to the 
contrary refl ects a misunderstanding of Sibron v. New 
York, 392 U.S. 40 (1968). While the City argued that 
the ordinance had been used for 150 years and that 
law enforcement access to the hotel registers served 
as a deterrent to crime, the majority rejected such 
claims because the registers were private property 
and the ordinance in question allowed for immediate 
arrest (upon conviction, up to six months in jail and a 
$1,000 fi ne) and did not allow for judicial review of 
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TMCA Recognizes 
2015 Judge and Clerk of the Year

Judge Ninfa Mares of Fort Worth and Deputy Clerk 
Charlotte Lang Booker of Houston were each 
presented with outstanding awards by the Texas 
Municipal Courts Association.  The awards are 
bestowed annually to a municipal judge and clerk 
who demonstrate excellence in the fair administration 
of justice.  The presentation ceremony took place at 
the Annual TMCA Convention held in Corpus Christi 
on August 3, 2015.  Judge Mares was awarded with 
the Outstanding Judge Award and currently serves as 
the Chief Judge of the Fort Worth Municipal Courts. 
She was credited with transitioning the Fort Worth 
Municipal Courts to a paperless case management 

Deputy Clerk Charlotte 
Lang Booker (left) and 

Judge Ninfa Mares (right)

system and also adopting a variety of very successful specialized court 
dockets such as School Attendance Court, Environmental Court, and 
Community Court. Since her appointment as Chief Judge in 1996, she 
has also served on many boards and committees for both community 
and professional organizations, and regularly volunteers to speak at local 
schools.  

Houston Municipal Deputy Court Clerk Charlotte Lang Booker was 
presented with the Outstanding Clerk Award.  She was credited with 
implementing a system for obtaining higher levels of court professionalism 
for clerks in the Houston Municipal Courts.  She was also recognized for 
the integral part she played in the development of a new case management 
system during a time of pivotal change.  Deputy Clerk Booker has 
responsibility over 215 clerks and administrative staff members in the 
court operations and public service divisions for the City of Houston 
Municipal Courts which is the largest municipal court system in Texas, and 
the fourth largest in the United States.  

The Texas Municipal Courts Association, TMCA, was established over 
40 years ago and consists of over 1,000 members dedicated to the fair and 
impartial administration of justice.  Through grant funds appropriated by 
the Legislature and currently administered by the Texas Court of Criminal 
Appeals, the TMCA formed a Training Center in 1983, now known as 
the Texas Municipal Courts Education Center (TMCEC) to provide 
professional education and certifi cation programs for municipal judges and 
all court personnel.  TMCEC sponsors more than 50 events annually and 
provides professional education to more than 5,000 people, is one of the 
largest organizations of its kind in the United States. 
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the reasonableness of law enforcement demands.  

Justice Scalia, joined by Chief Justice Roberts, 
Justice Thomas, and Justice Alito, dissented, 
opining that historically guest lodging was a closely 
regulated industry and in light of the criminal 
conduct that occurs at motels, the ordinance is both 
reasonable and facially valid under the more relaxed 
standard applicable to the search of this category of 
businesses.

Justice Alito, joined by Justice Thomas, offered 
fi ve examples of what he asserts are constitutional 
applications of the ordinance. They fi nd the majority 
opinion to have serious safety and federalism 
implications, inadequately addressing arguments 
that the 4th Amendment’s application to warrantless 
searches and seizures is inherently at odds with facial 
challenges.
 
2. Blood Warrants

A nonconsensual search of blood of a DWI 
suspect, conducted pursuant to the mandatory 
blood draw and implied consent provisions 
in the Transportation Code, violates the 4th 
Amendment, when undertaken in the absence of a 
warrant. 

State v. Villarreal, 2014 Tex. Crim. App. LEXIS 1898 
(Tex. Crim. App. Nov. 26, 2014)

Judge Alcala, joined by Judge Price, Judge Womack, 
Judge Johnson, and Judge Cochran, opine that it 
is unconstitutional to perform a blood draw on a 
driver under the Transportation Code’s mandatory 
blood draw and implied consent provisions when 
there is no warrant to draw the blood and the 
driver has explicitly stated he does not consent to 
the draw. A blood draw is a search (not a seizure) 
and the applicable implied consent statutes do not 
create an irrevocable consent that would function 
as an exception to the warrant requirement of the 
4th Amendment. The Court declined to extend the 
automobile exception, the special-needs exception, or 

the search incident to arrest exception to encompass 
warrantless blood draws.

There are two dissenting opinions in Villarreal. 
Presiding Judge Keller, joined by Judge Hervey, 
dissented, opining that, in light of the totality of 
the circumstances, recent U.S. Supreme Court 
decisions authorizing irrevocable consent in regards 
to probationers, and recent case law authorizing the 
warrantless taking of non-invasive DNA samples 
from arrestees, the warrantless blood draw of a 
person who has had two DWI convictions is not 
unreasonable. Judge Meyers dissented separately, 
opining that Section 724.012(b)(3)(B) should be 
upheld as an exception to the warrant requirement 
because the search is not an unreasonable one and 
because the statute provides individuals notice of 
the circumstances where they may be subject to a 
warrantless search. Judge Keasler dissented without a 
written opinion.

Commentary: In Missouri v. McNeely, 133 S. Ct. 
1552 (2013), the U.S. Supreme Court held that 
natural metabolization of alcohol does not present 
a per se exception to the 4th Amendment’s warrant 
requirement for nonconsensual blood testing. The 
November 2014 issue of The Recorder contains a 
chronology of Missouri v. McNeely-related case 
law in Texas. While McNeely did not expressly 
strike down state implied consent laws, a number of 
intermediate courts of appeals decisions put a cloud 
of doubt over the constitutionality of Texas implied 
consent laws (Chapter 724, Transportation Code). 

After the 2014 Case Law Update, two things 
appeared certain. One was that the Court of Criminal 
Appeals, and/or the Legislature, would have to 
reconcile “loose ends” in Texas law stemming from 
McNeely. That remains to be seen. For the time 
being, what all Texas magistrates need to know is that 
the holding in Villarreal excises Sections 724.011(a), 
724.012(b), and 724.013 from the Transportation 
Code. The second is that municipal judges, in their 
roles as magistrates, should anticipate continued, 
concerted efforts by law enforcement to procure 
blood pursuant to a search warrant. This only seems 
all the more certain in light of Villarreal. There is 
more to come from Villarreal. The Court granted the 

Case Law Update continued from pg. 1
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presence of a warrant. The court disagreed, citing 
State v. Villarreal, 2014 Tex. Crim. App. LEXIS 
1898, n.15 (Tex. Crim. App. Nov. 26, 2014) (holding 
that, following McNeely, the holding in Beeman 
that an offi cer may obtain a search warrant even 
where implied consent statutes would authorize an 
involuntary blood draw, remains good law).

The magistrate had a substantial basis upon 
which to conclude probable cause existed for a 
blood search warrant. The good faith exception 
to the exclusionary rule allowed admission of the 
blood-test results even if the warrant contained a 
defect.

State v. Crawford, 463 S.W.3d 923 (Tex. App.—Fort 
Worth 2015, pet. ref’d)

The trial court granted a motion to suppress a search 
warrant for blood. On appeal, the State attacked the 
trial court’s fi nding that the magistrate’s statement in 
the warrant that the affi davit was “made before” her 
was untrue and rendered the warrant fatally defective 
because it was premised on a false statement. The 
affi davit was sworn to before another peace offi cer,
 not before the magistrate. The affi davit was 
subsequently faxed to the magistrate, a municipal 
judge for the City of Fort Worth. 

In the fi ndings and conclusions, the trial court 
failed to defer to the magistrate’s probable cause 
determination and impermissibly credited confl icting 
inferences to be drawn from the affi davit. Because 
the magistrate had a substantial basis to support her 
probable cause determination, the trial court (and 
the court of appeals) was required to defer to that 
determination.

Comment: A notable concurring opinion written 
by Justice Dauphinot urged the Court of Criminal 
Appeals for clarifi cation of the law stating that her 
understanding of the law led her to conclude once a 
search warrant issues, the only challenge that will lie 
is a Franks challenge (Franks v. Delaware, 438 U.S. 
154 (1978)), fi nding it incredulous that the only way 
defense lawyers can challenge the admissibility of 
evidence obtained pursuant to a defective warrant is 
by attacking the integrity of the offi cer who swore 
to the affi davit. Justice Dauphinot to the Court of 

State’s motion for rehearing on February 25, 2015.

The defendant’s 4th Amendment rights were 
not violated where the affi davit in support of a 
search warrant for a blood draw failed to identify 
that she had a medical condition (syncope) 
that the defendant argued rendered the blood 
draw unreasonable and accounted for her failed 
sobriety test.

Dromgoole v. State, 2015 Tex. App. LEXIS 7637 
(Tex. App.—Houston [1st Dist.] July 23, 2015, no 
pet.)

The court could not conclude that inclusion of her 
diagnosis of syncope in the affi davit would have 
defeated a determination of probable cause for the 
warrant. Here, the record established that she had 
been drinking that night, nearly hit the offi cer while 
driving, drove through two stop lights, smelled of 
alcohol, had slurred speech, and failed all three 
of the fi eld sobriety tests conducted on her that 
night. The fact that there might be an innocent 
explanation for failing the fi eld sobriety test does not 
disprove probable cause. Under the totality of the 
circumstances, her failure of the fi eld sobriety test 
was consistent with the other facts to create a “fair 
probability” that blood tests would establish she was 
legally intoxicated. 

The defendant also failed to show that simply stating 
that she had syncope in the context of a fi eld sobriety 
test and exhibiting faintness or dizziness in the police 
car were suffi cient to carry her burden of adequately 
disclosing to the offi cer or the person performing 
the blood draw that the blood draw would create an 
unreasonable risk of medical harm due to an existing 
medical condition.

In another issue, the defendant argued that 
Chapter 724 of the Transportation Code prohibits 
a nonconsensual blood draw for a person arrested 
for misdemeanor DWI in the absence of certain 
aggravating circumstances set forth in Section 
724.012(b). According to the defendant, because she 
does not fi t within any of the circumstances requiring 
the offi cer to obtain a blood sample, Chapter 724 
rendered her refusal to submit to a blood test into a 
prohibition on drawing her blood regardless of the 
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failed to obtain the warrant was because she relied 
on the mandatory blood draw statute. After Munoz 
was placed in custody, it was determined he had 
seven prior convictions for DWI. Based on Munoz’s 
prior convictions, he was immediately taken to the 
hospital for a mandatory blood draw.” Munoz at 2-3 
(Emphasis added).

Section 724.012(b) of the Transportation 
Code requiring a blood draw under certain 
circumstances does not authorize a police offi cer 
to take the specimen without a warrant.

State v. Anderson, 445 S.W.3d 895 (Tex. App.—
Beaumont 2014, no pet.)

Commentary: In this case and other courts of 
appeals cases (See also, Huff v. State, 2015 Tex. 
App. LEXIS 3401 (Tex. App.—San Antonio April 8, 
2015, no pet.); Gore v. State, 451 S.W.3d 182 (Tex. 
App.—Houston [1st Dist] 2014, no pet.)), there 
was testimony of the county’s process for getting 
a warrant as well as availability of magistrates. In 
counties like Montgomery County with effi cient 
processes in place, the State will have a diffi cult 
burden to prove exigent circumstances. In Gore, 
the court provides a detailed discussion of exigency 
cases since McNeely, including Sutherland v. State, 
436 S.W.3d 28 (Tex. App.—Amarillo 2014, no 
pet.); Weems v. State, 434 S.W.3d 655 (Tex. App.—
San Antonio 2014, pet. granted); Forsyth v. State, 
438 S.W.3d 216 (Tex. App.—Eastland, 2014, pet. 
ref’d); and Douds v. State, 434 S.W.3d 842 (Tex. 
App.—Houston [14th Dist.] 2014, pet. granted). See 
also, Perez v. State, 464 S.W.3d 34 (Tex. App.—
Houston [1st Dist.] 2015, no pet.). Until the dust 
clears on cases involving offenses that occurred 
prior to McNeely, the pattern of arguments will 
likely continue to be reliance on implied consent and 
mandatory blood draw statutes, and in the alternative, 
exigent circumstances existed. Often, exigent 
circumstances are found not to exist because the facts 
show the offi cer thought he or she did not need a 
warrant.

The defendant’s general motion to suppress and 
his attorney’s general objection at the suppression 
hearing were suffi cient to put the trial court 
on notice that he was complaining that his 4th 

Criminal Appeals: “Say it ain’t so.” Crawford at 932.

The defendant did not consent triggering the 
applicable provisions of Chapter 724 of the 
Transportation Code where he was “unresponsive 
due to the amount of alcohol in his system.” 

State v. Ruiz, 2015 Tex. App. LEXIS 8961 (Tex. 
App.—Corpus Christi-Edinburg August 27, 2015, no 
pet.)

The court believes the State to be relying upon 
Section 724.014(a) as “a key to unlock the 
recognized consent exception to the warrant 
requirement.” Finding the State’s view of the implied 
consent statutes as expansive, the court held that such 
reliance on those statutes is constitutionally infi rm. 
According to the court, the State must prove consent 
was freely and voluntarily given. The State did not 
meet its burden to prove the warrantless blood draw 
was reasonable. The court also found no exigent 
circumstances.

The good faith exception to the exclusionary 
rule did not apply where the record showed 
that the peace offi cer relied on implied consent 
provisions in the Transportation Code and could 
have obtained a warrant but chose not to. The 
4th Amendment required suppression of the 
defendant’s blood test result because the State 
failed to establish a valid exception to the warrant 
requirement.  

State v. Munoz, 2015 Tex. App. LEXIS 8109 (Tex. 
App.—El Paso July 31, 2015, no pet.)

Excerpt: “On the way to the station, Offi cer Jordan 
passed the Municipal Court building which houses a 
magistrate on duty from 9:00 p.m. to 8:00 a.m. every 
night. Offi cer Jordan stated that to get a warrant, she 
would have to go before the magistrate, ‘get it signed 
and get the warrant.’ She acknowledged she did not 
attempt to get a warrant nor was she prevented from 
getting one. Offi cer Jordan testifi ed that she was 
aware that she could have obtained a warrant had she 
wanted. Offi cer Jordan explained to the court that 
she did not get a warrant because at that time the law 
allowed a mandatory blood draw if an individual had 
two prior convictions. She stated the only reason she 



                                                                                 The Recorder                                                               November 2015  Page 10

Amendment rights against unreasonable search 
and seizure were violated by the warrantless 
taking of his blood sample.

Perez v. State, 464 S.W.3d 34 (Tex. App.—Houston 
[1st Dist.] 2015, no pet.)

The court concluded that his objection that the statute 
relied upon by the State did not provide “authority 
for the offi cer to take the blood of my client without a 
warrant” and his objection based on “the Constitution 
of the United States as well as the statutory laws of 
the State of Texas on the search and seizure law” for 
obtaining evidence without a warrant preserved his 
complaint for its review.

3. Drug Dogs

Absent reasonable suspicion, offi cers may not 
extend the length of a traffi c stop to conduct a dog 
sniff.

Rodriguez v. United States, 135 S. Ct. 1609 (2015)

Rodriguez was stopped after a peace offi cer observed 
him swerve out of his lane of traffi c. When the 
offi cer approached the vehicle, he smelled an 
“overwhelming” scent of air-fresheners coming 
from the car. After questioning Rodriguez and a 
passenger, the offi cer placed a call for backup and 
conducted a records check on the passenger. Before 
backup arrived, the offi cer handed a warning citation 
to Rodriguez. The offi cer did not, however, consider 
Rodriguez free to leave. After Rodriguez refused 
to give the offi cer permission to walk a drug dog 
around his car, the offi cer ordered Rodriguez to turn 
off the ignition of the car, exit the vehicle, and stand 
in front of the patrol car. The offi cer proceeded to 
walk his drug dog around the outside of Rodriguez’s 
vehicle. When the dog indicated the presence of 
drugs, the offi cer searched the car and discovered 
methamphetamine inside the vehicle. The offi cer 
reported that approximately seven or eight minutes 
passed between the time he issued the warning to 
the time at which the dog indicated the presence of 
drugs.

Rodriguez was indicted in federal court for 
possession with intent to distribute 

methamphetamine. Rodriguez fi led a motion to 
suppress evidence discovered by the drug dog, 
arguing that an offi cer may not extend an already 
completed traffi c stop to conduct a dog sniff without 
reasonable suspicion or other lawful justifi cation.  
The motion was denied. Rodriguez appealed the 
denial of the suppression motion to the 8th Circuit 
Court of Appeals. The 8th Circuit held that a seven 
to eight minute detention was de minimis and 
reasonable in order to ensure offi cer safety. The U.S. 
Supreme Court granted certiorari to resolve division 
among lower courts on whether law enforcement 
may routinely extend an otherwise completed traffi c 
stop, absent reasonable suspicion in order to conduct 
a dog sniff.

In a 6-3 decision, Justice Ginsburg, writing for the 
majority, opined that a traffi c stop which exceeds 
the time needed to handle the matter for which the 
stop was made violates the Constitution’s protections 
against unreasonable seizures. Consequently, a traffi c 
stop becomes unlawful when prolonged beyond 
the time reasonably required to make the ordinary 
inquiries incident to the stop and to determine 
whether to issue a citation for the violation. The 
purpose of the initial stop in this case was to 
investigate why Rodriguez swerved out of his lane of 
traffi c. Therefore, the offi cer’s authority to continue 
the stop ended once he completed his investigation of 
that infraction. Because the dog sniff was unrelated 
to the investigation of the original traffi c violation, 
the offi cer should not have extended the stop absent 
independently supported reasonable suspicion for the 
dog sniff. Lacking the same connection to ordinary 
traffi c safety inquiries, a dog sniff is not fairly 
characterized as part of the offi cer’s traffi c mission. 
The Court remanded the case to the 8th Circuit to 
determine whether the offi cer did, in fact, have an 
independent basis for conducting the dog sniff.

Justice Thomas dissented arguing that the brief 
extension to conduct a dog sniff was reasonable 
and that conducting a dog sniff does not change 
the character of a traffi c stop that is lawful at its 
inception and otherwise executed in a reasonable 
manner. In this case, the dog sniff was independently 
justifi ed by the offi cer’s reasonable suspicion that 
Rodriguez and his passenger were engaged in 
criminal activity. The majority’s reasoning imposes 



                                                                               The Recorder                                                                November 2015Page 11

a one-way ratchet for constitutional protections that 
are over focused on characteristics of the offi cer (e.g., 
offi cer effi ciency, offi cer with access to technology) 
which will result in arbitrary results. The majority 
opinion is at odds with Illinois v. Caballes, 543 U.S. 
405 (2005) (holding that the use of a drug dog sniff 
does not change the character of a traffi c stop that 
is lawful at its inception and otherwise executed in 
a reasonable manner). Justice Kennedy agreed with 
Justice Thomas’ dissent, except his conclusion that 
the offi cer had reasonable suspicion, a determination 
which was not made by the court of appeals. 

Justice Alito wrote a dissent in which he 
characterized the majority opinion as unnecessary, 
impractical, and arbitrary. The dog sniff was justifi ed 
because the facts of the case met the standard for 
reasonable suspicion. The majority opinion ignores 
concerns of offi cer safety, and that the occupants of 
the car may have attacked the offi cer if he conducted 
the dog sniff before backup arrived.

An affi davit for a search warrant lacked probable 
cause where part of the basis for the warrant 
(a dog sniff) was excluded from the probable 
cause analysis due to subsequent case law and 
the residual part of the affi davit was the smell 
of marijuana from an ambiguously described 
location. Whether or not the offi cer could rely in 
good faith on binding precedent at the time of 
the warrant is the issue on remand to the court of 
appeals.

McClintock v. State, 444 S.W.3d 15 (Tex. Crim. App. 
2014)

Offi cers seized contraband from a second-fl oor 
apartment over a business pursuant to a warrant 
based on the offi cer’s smell of marijuana from 
outside of “this location” and a dog sniff on the open 
staircase accessible to the public. The trial court 
denied the motion to suppress, fi nding the staircase 
not to be part of the curtilage of the residence and 
fi nding the dog sniff not to be a search. While 
awaiting appeal, the U.S. Supreme Court decided 
Florida v. Jardines, 133 S. Ct. 1409 (2013), holding 
that a drug dog alert occurring on a front porch does 
not establish probable cause for a search warrant if at 

the time of the alert its presence exceeds the implied 
license to walk up to a front door and knock. Based 
on that case, the court of appeals discounted the dog 
sniff and concluded that the remaining information 
in the affi davit was insuffi cient to provide probable 
cause for the search warrant.

Generally, appropriate deference is given by the 
Court to the magistrate’s determination of probable 
cause in doubtful or marginal cases “in vindication 
of the 4th Amendment’s preference for warrants.” 
But the general rule does not apply (deference to the 
magistrate is not called for) when “part of a warrant 
affi davit must be excluded from the calculus.” Then, 
it is up to the reviewing courts to determine whether 
“the independently acquired and lawful information 
stated in the affi davit nevertheless clearly established 
probable cause.” Here, the dog sniff must be 
excluded from the probable cause analysis because 
of the holding in Jardines. Because of the ambiguous 
use of the identifi er, “the location,” in the affi davit, 
the Court did not fi nd clearly established probable 
cause in the remaining information in the affi davit.

Commentary: But that is not the end of the story. 
The Court vacated the judgment of the court of 
appeals and remanded for consideration whether 
either the state or federal exclusionary rule applies 
under these circumstances. The issue on remand 
is whether a good faith exception exists to the 
exclusionary rule where an offi cer’s affi davit for 
a search warrant included (1) an unverifi ed tip; 
(2) the defendant’s activity coming and going 
before and after business hours of the business on 
the fi rst fl oor; (3) smelling marijuana emanating 
from “this location,” albeit ambiguous, and (4) a 
dog sniff, which must now be excluded from the 
probable cause analysis because of U.S. Supreme 
Court case law decided while this case’s appeal was 
pending (Jardines). The State asserts that the offi cer 
conducted the dog sniff in this case in good-faith 
reliance upon previously binding precedent that held 
that a canine drug sniff does not constitute a “search” 
for 4th Amendment purposes.

This is one to follow. The Court expects a “carefully 
wrought decision from the court of appeals” should 
it be necessary for the Court to resolve the issue. 
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Neither party mentioned the good faith exception to 
the exclusionary rule in their briefs on appeal. 

A search warrant affi davit clearly established 
probable cause where the dog sniff subsequently 
excluded from the affi davit was not integral to the 
justifi cation of the search warrant and the human 
sniff (and visual observations) of two sergeants 
verifi ed a citizen’s fi rsthand description of atypical 
activity around a residence.

State v. Cuong Phu Le, 463 S.W.3d 872 (Tex. Crim. 
App. 2015)

After receiving a detailed citizen report of suspicious 
activity at a residence, Sergeant Clark, having 
extensive training and experience in the area 
of indoor cultivation of marijuana, conducted a 
three-week investigation, with the help of another 
sergeant, a narcotics supervisor. Their surveillance 
and observations along with an alert from a drug 
dog formed the basis of a search warrant, which 
resulted in the seizure of 358 marijuana plants and an 
indictment for felony possession of marijuana. Based 
on the intervening U.S. Supreme Court case Florida 
v. Jardines, 133 S. Ct. 1409 (2013), the trial court 
suppressed the marijuana plants, fi nding the affi davit 
lacking in probable cause without the drug dog alert. 
The court of appeals agreed. The Court of Criminal 
Appeals reversed.

Citing McClintock, the Court compares the affi davit 
in that case to the present case, fi nding this search 
warrant affi davit to present more information and 
less ambiguity. The Court found that the independent 
and lawfully acquired information in the affi davit 
clearly established probable cause, as is required 
when reviewing an affi davit part of which has been 
excluded (dog sniff/alert). The Court considered it 
notable that the citizen informant was accountable to 
Sergeant Clark and provided detailed and verifi able 
information and that Sergeant Clark verifi ed the 
smell of raw marijuana at the front door and on the 
defendant’s person and vehicle after leaving the 
residence (a legal human sniff). 

Judge Alcala dissented, fi nding no probable cause 
without the dog sniff evidence. 

Commentary: Like the warrant in McClintock v. 
State, 444 S.W.3d 15 (Tex. Crim. App. 2014), this 
warrant was executed prior to the Jardines decision 
(holding that a drug dog alert occurring on a front 
porch does not establish probable cause for a search 
warrant if at the time of the alert its presence exceeds 
the implied license to walk up to a front door and 
knock). Unlike McClintock, this case was decided 
later and both parties assumed the dog sniff/alert 
should be excluded from the review. The Jardines 
decision occurred two months after the indictment 
and was the basis of the defendant’s argument at 
the suppression hearing. The Court calls this case a 
useful bookend to McClintock.

4. Technology

North Carolina’s Satellite-Based Monitoring 
(SBM) program constituted a search within the 
meaning of the 4th Amendment.

Grady v. North Carolina, 135 S. Ct. 1368 (2015)

In a per curiam opinion, the Court held that the 
nonconsensual attachment of a GPS device was 
a physical intrusion consistent with U.S. v. Jones, 
132 S. Ct. 945 (2012). The government’s purpose 
in collecting information does not control whether 
the method of collection constitutes a search. The 
Court rejected efforts to distinguish the post-release 
monitoring program of sex offenders on the grounds 
that it was civil in nature (citing Camara v. Municipal 
Court of City and County of San Francisco, 387 U. 
S. 523, 534 (1967) (holding that housing inspections 
are “administrative searches” that must comply 
with the 4th Amendment). The Court remanded the 
case for consideration of whether the search was 
“reasonable.”

Contraband seized pursuant to an 
unconstitutional search via GPS tracking device 
was admissible where (1) the independent 
verifi cation of the defendant’s speeding was an 
intervening circumstance that purged the primary 
taint of the search; (2) the defendant’s detention 
and his consent to search, the discovery of the 
contraband, and his admission were suffi ciently 
attenuated from the primary illegality; and (3) 
Article 18.21, Section 14(a) and (c) of the Code of 
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SPA argues that the court of appeals erred in giving 
greater signifi cance to temporal proximity instead 
of fl agrancy. The Court agreed. Regardless, the 
majority of the Court found both the second and third 
Brown factors favor the dissipation of taint in this 
case and reversed and remanded. Meyers dissented, 
concluding the existence of unattenuated taint 
with a veiled comparison of the offi cers to Lance 
Armstrong.

A warrant to search a cell phone was required 
where (1) the defendant gave the offi cer his 
password for a limited purpose (no consent); (2) 
treating a cell phone as a “container” which may 
be searched as a part of the automobile exception 
is “a bit strained;” and (3) the phone was not 
searched incident to arrest when it was searched 
at DPS headquarters after the offi cer was called to 
another location to work a crash.

Yoon Chung v. State, 2014 Tex. App. LEXIS 11724 
(Tex. App.—Waco October 23, 2014, pet. ref’d)

5. Probable Cause

Forged checks found in a vehicle after arrest for 
misdemeanor assault were inadmissible where 
the basis for the arrest was an uncorroborated 
anonymous report.  

State v. Story, 445 S.W.3d 729 (Tex. Crim. App. 
2014)

Police found forged checks in a vehicle as a result 
of a search incident to an arrest for misdemeanor 
assault. An anonymous report of a vehicle chasing 
and possibly attempting to run over a man in a fi eld 
led offi cers to a man on a street near the fi eld. Upon 
learning that the man was the subject of the report, 
offi cers transported him back to the vehicle in the 
fi eld, occupied by the defendant. Both the man and 
defendant told offi cers they were just having an 
argument, which resulted in the defendant driving 
the vehicle near the man upon his exit. Offi cers 
arrested the defendant for misdemeanor assault and, 
during a subsequent search of the vehicle, recovered 
marijuana (in plain view prior to the arrest) and 
forged checks.

Criminal Procedure permitted offi cers to install 
and use GPS upon sworn application to a district 
judge, so the search was not a fl agrant disregard 
of the defendant’s constitutional rights.

State v. Jackson, 464 S.W.3d 724 (Tex. Crim. App. 
2015)

Law enforcement offi cers, suspecting drug 
traffi cking, placed a global positioning system (GPS) 
tracking device on the defendant’s car to ascertain 
when and where he was obtaining his supply. They 
monitored his movement as he traveled at speeds 
exceeding the posted speed limit. They independently 
verifi ed that he was speeding by pacing his car in 
their own unmarked vehicles. Later, another offi cer 
who was aware of the investigation verifi ed by radar 
that the defendant was speeding and pulled him over 
for that offense. Never issuing a speeding citation, 
the offi cers obtained his consent to search his car 
and discovered contraband in the trunk. A short time 
later he confessed that it was his. The trial court 
suppressed the contraband and the confession. The 
court of appeals rejected the State’s argument that 
the independent verifi cation of the vehicle’s speed 
constituted an intervening circumstance attenuating 
the taint of the illegal search, which only became 
illegal through the subsequent decision in U.S. 
v. Jones, 132 S. Ct. 945 (2012). The majority of 
the Court disagreed with the court of appeals and 
reversed and remanded.

Commentary: This is another case involving an 
intervening U.S. Supreme Court decision. Like 
the dog sniff before Jardines, GPS monitoring 
did not constitute a search for 4th Amendment 
purposes prior to Jones. Here, the State Prosecuting 
Attorney (SPA) did not argue based on a good faith 
exception to either the federal or Texas statutory 
exclusionary rules (which will be the issue on remand 
in the McClintock case, supra), but instead argued 
attenuation of taint (using the factors in Brown v. 
Illinois, 422 U.S. 590 (1975)). Specifi cally, under 
State v. Mazuca, 375 S.W.3d 294 (Tex. Crim. App. 
2012), the presence or absence of an intervening 
circumstance dictates which of the second and third 
Brown factors (temporal proximity or fl agrancy of the 
police conduct) should carry greater signifi cance. The 
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The trial court granted, and the court of appeals 
upheld, suppression of the checks due to a lack 
of probable cause for arrest of the defendant for 
misdemeanor assault. The Court of Criminal Appeals 
found no abuse of discretion and agreed that the 
checks were inadmissible. In support of its holding, 
the majority stated that without additional facts 
and circumstances indicating that the defendant 
had committed or was committing an offense, the 
anonymous call could not serve as the basis for the 
probable cause required for her arrest.

Presiding Judge Keller, in her dissent, argued that 
the presence in plain view of what appeared to be 
marijuana gave offi cers probable cause to enter the 
vehicle, and upon determining the substance was in 
fact marijuana, had probable cause to search the rest 
of the vehicle for more marijuana. In the course of 
that search, offi cers found the checks.

Commentary: Do not be alarmed. The Court of 
Criminal Appeals has not turned its back on the 
“open fi elds” doctrine (or the plain view doctrine). 
This is a burden of proof case. The majority 
acknowledges the possibility of the validity of the 
open fi elds doctrine, but faults the State for failing to 
raise it as part of its argument during the suppression 
hearing. The dissent points out, however, that the 
Court has previously held that a State appellant 
may raise, for the fi rst time on appeal, an issue on 
which the defendant had the burden of proof at 
the suppression hearing, such as here, where the 
defendant had the burden to establish a privacy 
interest in the fi eld. The State had other arguments 
not discussed here warranting further reading of the 
full case.

6. Reasonable Suspicion

Because the peace offi cer’s mistake of law 
regarding the North Carolina “brake light” 
statute was reasonable, there was reasonable 
suspicion justifying the stop.

Heien v. North Carolina, 135 S. Ct. 530 (2014)

While watching for criminal indicators of drivers 
and passengers, a peace offi cer observed a driver 
who appeared nervous. The offi cer began following 

the vehicle. The vehicle eventually slowed when it 
approached a slower-moving vehicle, and the offi cer 
observed the car’s right rear brake light hadn’t turned 
on. Believing it was a violation of North Carolina 
traffi c law to drive a vehicle with a broken brake 
light, the offi cer stopped the vehicle (observing that 
as he did so, the right brake light “fl ickered on”). The 
offi cer informed the driver and Heien (the owner of 
the vehicle, lying in the rear seat of the automobile) 
that he had stopped them for a broken brake light. 
During the stop, the offi cer began to suspect the 
vehicle might contain contraband. His suspicion 
increased when the driver and Heien claimed, in 
separate questioning, that they were traveling to 
different ultimate destinations. The offi cer asked 
the driver if he could search the vehicle. The driver 
agreed but said he should ask Heien, who consented. 
The offi cer found cocaine in a sandwich bag located 
in a duffl e bag.

Heien pled guilty to drug traffi cking while reserving 
his right to appeal the denial of his motion to 
suppress the cocaine. On appeal, the North Carolina 
Court of Appeals concluded that the statute in 
question required only one working “stop lamp.” 
Heien’s left brake light was functional, so his 
right brake light’s dysfunction did not constitute a 
violation. It also concluded that separate statutory 
language requiring all “originally equipped rear 
lamps [be] in good working order” didn’t apply to 
stop lamps. The North Carolina Court of Appeals 
concluded that the stop violated the 4th Amendment 
because an offi cer’s mistaken belief that a defendant 
has committed a traffi c violation is not an objectively 
reasonable justifi cation for a traffi c stop. The State 
appealed the decision to the North Carolina Supreme 
Court, challenging only the conclusion that a 
mistaken belief that a traffi c violation had occurred 
provided no objectively reasonable justifi cation for 
a traffi c stop. (The State did not challenge the North 
Carolina Court of Appeals’ interpretation of the 
traffi c statutes.) The North Carolina Supreme Court, 
reversing the North Carolina Court of Appeals, 
concluded that the offi cer’s mistake of law was 
objectively reasonable and that he had reasonable 
suspicion to stop Heien’s vehicle.

Chief Justice Roberts, in an 8-1 decision affi rming 
the North Carolina Supreme Court, held that the 
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The offi cer had reasonable suspicion to conduct 
a traffi c stop where the defendant passed a “left 
lane for passing only sign,” and according to 
the video, she was clearly driving in the left lane 
without passing after driving past the sign in 
violation of Sections 544.004(a) and 541.304(1) of 
the Transportation Code.

Jaganathan v. State, 2015 Tex. Crim. App. LEXIS 
920 (Tex. Crim. App. September 16, 2015)

Reasonable suspicion exists if the offi cer has 
“specifi c articulable facts that, when combined with 
rational inferences from those facts, would lead him 
to reasonably suspect that a particular person has 
engaged or is (or soon will be) engaging in criminal 
activity” (quoting Abney v. State, 394 S.W.3d 542, 
548 (Tex. Crim. App. 2013)). Before an offi cer can 
have reasonable suspicion to believe that a defendant 
committed the traffi c offense of failing to obey a 
“Left Lane for Passing Only” sign, the offi cer must 
be aware of facts that support a reasonable inference 
that the defendant drove past the sign before being 
pulled over. Abney, 394 S.W.3d at 549. The Court 
fi nds that the record in the present case established 
that she did in fact pass such a sign. The lower court 
suggested potential justifi cations for the defendant’s 
failure to move immediately out of the left lane. But 
the Court agreed with the State that the question 
in this case is not whether appellant was guilty of 
the traffi c offense but whether the trooper had a 
reasonable suspicion that she was.

Judge Meyers dissented, expressing concern that 
the defendant’s actions in this case, regardless of 
whether she was actually passing another vehicle, 
cannot constitute a crime at all. Judge Meyers fi nds 
it unclear how an individual can comply with the 
“Left Lane for Passing Only” sign and when his or 
her actions would become criminal activity, listing 
several unanswerable questions related to the statute.

Commentary: Compare this case to the Abney case 
where the Court found no evidence to support the 
offi cer’s assumption that the defendant had passed 
a sign located 15-20 miles behind him and other 
testimony indicated that the sign was 27 miles from 

offi cer’s objectively reasonable mistake of law 
nonetheless provided the individualized suspicion 
required by the 4th Amendment to justify a traffi c 
stop based upon that understanding. 

Justice Kagan, joined by Justice Ginsburg, 
fi led a concurring opinion to emphasize that an 
offi cer’s subjective understanding (e.g., individual 
interpretation, awareness, and training) is legally 
irrelevant. A court tasked with deciding whether an 
offi cer’s mistake of law can support a seizure is a 
straightforward question of statutory construction. If 
a statute is genuinely ambiguous, in that overturning 
the offi cer’s judgment requires hard interpretive 
work, then the offi cer has made a reasonable mistake. 
Justice Sotomayor, in her dissent, argued that the 
reasonableness of a search or seizure should be 
determined by evaluating an offi cer’s understanding 
of the facts against the actual state of the law. To 
determine otherwise erodes civil liberties and further 
expands law enforcement authority under the guise of 
reasonableness.

A traffi c stop was not justifi ed by reasonable 
suspicion where the offi cer’s mistake of law that 
Section 545.104(b) of the Transportation Code 
applied to lane changes was not objectively 
reasonable.

U.S. v. Alvarado-Zarza, 782 F.3d 246 (5th Cir. 2015)

The offi cer who stopped the defendant claimed that 
a “turn” occurred when the defendant moved into the 
left-turn lane from a through-lane. The court found 
Section 545.104(b), by its plain terms, to not apply 
to lane changes. The Court of Criminal Appeals in 
Mahaffey v. State, 316 S.W.3d 633, 641 (Tex. Crim. 
App. 2010) addressed the distinction between a 
turn and a lane change where an offi cer mistakenly 
concluded that a driver was “turning” by moving out 
of a lane that was ending. Because Mahaffey predated 
the stop of the defendant’s vehicle, and because 
the statute facially gave no support to the offi cer’s 
interpretation of the requirement that a driver signal 
for at least the last 100 feet of movement of the 
vehicle before a turn, the offi cer’s mistake of law was 
not objectively reasonable.
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where the traffi c stop was conducted. In that case, 
the Court said the facts supported that the defendant 
was driving in the left lane to make a left turn, which 
would be an appropriate action to take as it is clearly 
illegal to make a left turn from the right lane.

The offi cer had reasonable suspicion to conduct 
the traffi c stop where the evidence showed that the 
defendant’s driving was dangerous and violated 
Section 545.060 of the Transportation Code.

Zuniga-Hernandez v. State, 2015 Tex. App. LEXIS 
8605 (Tex. App.—Houston [14th Dist.] August 18, 
2015, no pet.)

By weaving in and out of traffi c lanes, the defendant 
demonstrated that he was unable to safely operate 
a motor vehicle, and if the defendant continued to 
operate the vehicle, he was a danger to himself and 
other drivers in the area. The trial court, thus, did not 
abuse its discretion in denying his motion to suppress 
evidence. The defendant’s argument that no other 
cars were around did not persuade the court, which 
responded that the offi cer’s vehicle was obviously 
in the vicinity and regardless, traffi c safety laws are 
designed to protect not only the safety of others, but 
also the safety of the driver in question.

Reasonable suspicion existed that the defendant 
was violating the law where the confi dential 
informant had been used before and provided 
reliable information in the past; the informant 
called the defendant with the offi cer present and 
scheduled a time and place to meet; and after the 
meeting, the informant signaled that he had seen 
the money intended to purchase contraband.

Padilla v. State, 462 S.W.3d 117 (Tex. App.—
Houston [1st Dist.] 2015, pet. ref’d)

7. Reasonable Expectation of Privacy

The defendant had a reasonable expectation of 
privacy in her dorm room; the entry into her 
dorm room by offi cers of the university and the 
police department implicated her 4th Amendment 
protections.

State v. Rodriguez, 2015 Tex. App. LEXIS 9972 (Tex. 
App.—Eastland September 24, 2015, no pet.)

Resident assistants of a dormitory discovered 
marijuana in a dorm room during a routine room 
check. They placed it in the middle of the room and 
called the university’s Department of Public Safety. 
Offi cers subsequently accompanied the resident 
director into the dorm room.

The State argued that (1) the defendant no longer 
possessed a subjective expectation of privacy that 
society is willing to recognize as reasonable after the 
resident assistants found the contraband in her dorm 
room, and (2) the contraband was admissible under 
the plain view doctrine. The court disagreed with 
both arguments, fi nding the fi rst to be illogical and 
the second inapplicable. 

First, the State’s contention that the discovery of 
contraband by dorm personnel had the effect of 
reducing her subjective expectation of privacy is not 
logical because there is no evidence that she was 
aware that dorm personnel had searched her room 
or that they had discovered contraband. Second, 
the offi cers were not lawfully in the dorm room 
where they entered without the consent of either the 
defendant or her roommate, and dorm personnel did 
not have the authority to give police offi cers consent. 
The search of the defendant’s dorm room, the seizure 
of the contraband, and the defendant’s subsequent 
admission that the contraband belonged to her were 
obtained by exploitation of the warrantless search of 
her dorm room, warranting suppression.

The defendant had no reasonable expectation of 
privacy in his blood-test results performed for 
medical purposes and obtained by subpoena. 

Rodriguez v. State, 2015 Tex. App. LEXIS 6507 (Tex. 
App.—Houston [1st Dist.] June 25, 2015, no pet.)

The defendant was arrested for suspicion of DWI and 
injured himself by pulling away from the offi cer’s 
grip. While being treated at the hospital, the arresting 
offi cer requested a blood sample, and upon refusal, 
asked the nurse if he was going to take a blood 
sample in treating the defendant. He replied that he 
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was. The District Attorney’s Offi ce issued a grand 
jury subpoena to the hospital’s records custodian and 
obtained a copy of the defendant’s medical records 
showing a BAC of .209. The defendant argued that 
Article 38.23(a) of the Code of Criminal Procedure 
required suppression of his test results because the 
State violated his rights under the 4th Amendment, 
HIPAA, and the Texas Medical Practices Act. 
According to the court, the State did not obtain the 
results in violation of the 4th Amendment, HIPAA, 
or the Texas Medical Practice Act, none of which 
provide a constitutional or statutory reasonable 
expectation of privacy.

The defendant failed to establish a legitimate 
expectation of privacy in an unmarked, unlocked 
fl ash drive left in a classroom and discovered by 
a university employee; the court properly denied 
the motion to suppress the photographs contained 
therein.

Kane v. State, 458 S.W.3d 180 (Tex. App.—San 
Antonio 2015, pet. ref’d)

8. Exceptions to the Warrant Requirement

In 2009, the “knock and talk” exception to the 
warrant requirement did not clearly establish 
that law enforcement may only approach the 
front door of a residence. The investigating peace 
offi cer did not violate clearly established federal 
law when he went to a sliding glass door that he 
believed was a customary entryway that was open 
to visitors.

Carroll v. Carman, 135 S. Ct. 348 (2014)

In a per curiam opinion, the Court reversed the 3rd 
Circuit Court of Appeals. It is not clearly established 
constitutional law that law enforcement must begin 
at a residence’s front door to employ the “knock 
and talk” exception to the warrant requirement. The 
Third Circuit Court of Appeals erred in ruling that 
Carroll, a peace offi cer, was not entitled to qualifi ed 
immunity, in a lawsuit alleging that Carroll entered 
Carman’s property in violation of the 4th Amendment 
by going into Carman’s backyard and onto Carman’s 
deck without a search warrant. Carroll was entitled 

to qualifi ed immunity because the constitutional rule 
was not “beyond debate.” The Court did not address 
whether offi cers could use entrances besides the front 
door under the “knock and talk” exception. 

The community caretaking exception to the 
warrant requirement did not apply where the 
offi cer observed a vehicle swerve within its own 
lane on a well-traveled road and subsequently 
observed traffi c laws by stopping at a stop light.

Leming v. State, 454 S.W.3d 78 (Tex. App.—
Texarkana 2014, pet. granted)

The court found no evidence to support either the 
trial court’s ruling that a violation of Section 545.060 
of the Transportation Code occurred (no evidence 
of an unsafe manner) justifying the traffi c stop or 
that the offi cer had any reason to attribute credibility 
to the anonymous caller that said the vehicle was 
driving erratically. The court additionally found 
no justifi cation for the stop under the community 
caretaking function. The offi cer’s belief that the 
driver was in distress was not reasonable where the 
vehicle merely drifted or swerved within its own lane 
of traffi c.

Suppression of a cup fi lled with alcohol in the 
defendant’s vehicle was not required where the 
defendant was lawfully arrested for outstanding 
warrants, no one was available at the scene 
to drive the vehicle, the offi cer followed DPS 
inventory search procedures, and it was not 
reasonable to expect the offi cer to delay following 
said procedures in the event the defendant’s 
mother did not show up to get the vehicle.

Jackson v. State, 2015 Tex. App. LEXIS 5360 (Tex. 
App.—Houston [14th Dist.] May 28, 2015, no pet.)

B. 5th Amendment

1. Miranda Warnings 

Questions about the defendant’s name and 
phone number asked in a custodial interview 
did not fall within the “booking” exception to 
the Miranda rule because (1) the questions were 
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not asked during a booking procedure, and (2) 
the circumstances did not otherwise reveal that 
the questions were reasonably related to an 
administrative purpose.

State v. Cruz, 461 S.W.3d 531 (Tex. Crim. App. 
2015)

Austin detectives traveled to Chicago to question 
a murder suspect whose real name was not known 
to law enforcement at the time. At the request of 
the Austin detectives, Chicago offi cers picked 
up the defendant on an outstanding Illinois DUI 
warrant, booked him, and made no mention of 
the Texas homicide investigation. After booking, 
during questioning, the Austin detectives did not 
say who they were or that they were investigating 
a Texas murder. They obtained his name, address, 
and cell phone number and subsequently read him 
the Miranda warnings. Detectives then went to the 
address, obtained permission from his girlfriend to 
search the residence, discovered his birth certifi cate, 
and obtained records for the cell phone showing the 
phone was in Austin on the date of the murder and 
that phone calls hit cell towers close to the crime 
scene.

The trial court suppressed the Chicago interview. 
The court of appeals reversed. The Court of Criminal 
Appeals reversed.

The Miranda rule generally prohibits the admission 
into evidence of statements made in response to 
custodial interrogation when the suspect has not been 
advised of certain warnings. In the Miranda context, 
“interrogation” means any words or actions on the 
part of the police that the police “should know” are 
reasonably likely to elicit an incriminating response. 
An exception to the “should know” general test 
exists for matters “normally attendant to arrest and 
custody” (a “booking” exception). A question that 
seeks to elicit biographical data may be deemed 
“not interrogation” under either of two theories: 
(1) because it does not meet the general test for 
interrogation (the “should know” test); or (2) because 
it was a routine administrative inquiry, falling under 
the “booking” exception.

The Court concluded that the questions asked by the 
Austin detectives satisfi ed the “should know” test for 
what constitutes interrogation. Here, the defendant’s 
name and phone number had incriminating value in 
themselves. The detectives were not asking for the 
suspect’s name for the fi rst time, but were attempting 
to solicit the suspect’s true name after what they 
suspected to be a false name had already been given. 
Also, the detectives were seeking to obtain his cell 
phone number, which could link him, through cell 
tower data, to a location and time that was close to 
the murder.

The questions, according to the Court, did not 
reasonably relate to an administrative concern. 
Whether a question reasonably relates to an 
administrative concern must be ascertained by both 
the content of the question and the circumstances 
in which the question is asked. Guided by federal 
court and other state supreme court cases as well 
as the analogous area of the law, the inventory-
search exception to the warrant requirement, the 
Court based its conclusion on the following facts: 
(1) the defendant had already been booked by 
Illinois authorities; (2) the Texas detectives did not 
inform the defendant they were from Texas or were 
connected with a Texas murder investigation; (3) 
the State of Texas had not exercised any form of 
authority over the defendant; and (4) the detectives 
did not suggest any administrative need for the 
questions or point to a policy or procedure they were 
following.

The defendant did not clearly and unambiguously 
invoke his right to counsel (a reasonable offi cer in 
light of the circumstances would have understood 
only that he “might be invoking the right to 
counsel”) or his right to remain silent where he 
made ambiguous statements and after receiving 
Miranda warnings in oral and written form, 
signed a waiver of his rights and continued talking 
to police.

Beham v. State, 2015 Tex. App. LEXIS 9786 (Tex. 
App.—Texarkana September 18, 2015, no pet.)

In a shoplifting case, the trial court erred in 
suppressing statements admitting theft made by 



                                                                               The Recorder                                                                November 2015Page 19

the defendant to the Wal-Mart security guard 
because Miranda warnings were not required; the 
guard was not an agent of law enforcement and 
the defendant was not in custody when the guard 
encountered her.

State v. Petersen, 2015 Tex. App. LEXIS 7369 (Tex. 
App.—Eastland July 16, 2015, no pet.)

The court compared the facts in this case to those 
in Elizondo v. State, 382 S.W.3d 389 (Tex. Crim. 
App. 2012) (involving a loss prevention offi cer 
employed by Old Navy) and applied the factors 
in Wilkerson v. State, 173 S.W.3d 521 (Tex. Crim. 
App. 2005) for determining whether an agency 
relationship exists for required Miranda warnings. 
Here, there was no fi nding of a “calculated practice” 
between the Midland police and the security guard 
or any evidence in that regard. Though he contacted 
police before obtaining her confession, there was no 
evidence that the police instructed him to do that. 
Also, a reasonable person would not have believed 
that the guard was a law enforcement agent because 
he identifi ed himself to the defendant and showed her 
his Wal-Mart badge. As for custody, the court found it 
signifi cant that the guard questioned her near the exit 
doors, did not ask her to move to another location, 
and did not physically restrain her movement.

Offi cers did not violate the defendant’s 5th 
Amendment right to counsel by discussing the 
details of the crime in the car on the way to the 
jail because that conversation did not rise to the 
level of interrogation where the offi cers turned 
up the radio in the car specifi cally to prevent her 
from hearing their conversation and could not 
be imputed with knowledge that their actions 
were reasonably likely to elicit an incriminating 
response.

Nelson v. State, 463 S.W.3d 123 (Tex. App.—
Houston [1st Dist.] 2015, pet. ref’d)

Miranda and Article 38.22 of the Code of Criminal 
Procedure required suppression of a videotaped 
confession because it was obtained by an 
impermissible two-step interrogation technique.

Vasquez v. State, 453 S.W.3d 555 (Tex. App.—
Houston [14th Dist.] 2014, pet. granted)

A “question fi rst, warn later” interrogation technique 
consists of offi cers interrogating a suspect and 
obtaining a confession without fi rst providing 
Miranda warnings; then, after the inculpatory 
statements are made, offi cers provide Miranda 
warnings and obtain a waiver of the warnings. 
Offi cers then have the suspect repeat the inculpatory 
statements in an attempt to cure the lack of Miranda 
warnings. When a two-step interrogation technique 
is used in a deliberate, calculated way to undermine 
Miranda warnings, absent “curative measures,” the 
post-warning statements must be excluded. Here, 
the record did not support the trial court’s fi ndings 
that curative measures were taken where the offi cer 
repeatedly referred to the previous unrecorded 
statement. 

A dissenting opinion found that the State did not have 
the burden to prove the police did not deliberately 
employ this technique because the defendant 
arguably raised this issue for the fi rst time during 
closing argument at the suppression hearing after the 
State had rested. 

The Court of Criminal Appeals granted the State’s 
petition for discretionary review on April 15, 2015.

2. Double Jeopardy

The State was not barred by double jeopardy 
from subsequently trying the defendant for a 
higher offense because at the time the defendant 
was tried for the lesser offense, one of the elements 
that comprised the higher offense had not taken 
place, and thus the State could not have brought 
the higher offense at the time the defendant was 
tried for the lesser one.

Ex Parte Hill, 464 S.W.3d 444 (Tex. App.—Dallas 
2015, no pet.)

A longstanding exception to the double jeopardy 
bar exists allowing for a subsequent prosecution 
on a more serious charge when additional facts 
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necessary to sustain that charge have not occurred. 
In this case, the defendant pled guilty to aggravated 
robbery. Months later, the victim died, allegedly from 
complications of the gunshot he received during the 
aggravated robbery. The State thereafter indicted the 
defendant for capital murder.

3. Privilege Against Self-Incrimination

The defendant’s 5th Amendment rights were 
violated where he asserted his right not to 
incriminate himself during court-ordered 
treatment, found by the trial court to be a 
violation of a condition of deferral.

Dansby v. State, 2015 Tex. App. LEXIS 6012 (Tex. 
App.—Dallas June 15, 2015, no pet.)

The defendant pled guilty and the trial court deferred 
proceedings, one of the conditions of such deferral 
being successful completion of treatment. The 
defendant failed to successfully complete treatment 
by refusing to disclose information during therapy 
that he was warned might result in prosecution. The 
trial court found he violated the conditions of his 
deferral and proceeded to judgment. On a second 
remand, the court found that the defendant made a 
legitimate assertion of the 5th Amendment privilege 
against self-incrimination and that waiver of that 
privilege was not a condition of deferral.

C. 6th Amendment

1. Public Trial

The court violated the defendant’s right to public 
trial by closing the courtroom during voir dire 
based on space limitations and safety concerns, 
which did not outweigh the right, especially with 
no specifi c fi ndings as to security.

Cameron v. State, 2014 Tex. Crim. App. LEXIS 1536 
(Tex. Crim. App. October 8, 2014)

The majority of the Court fi rst found that the voir 
dire proceedings were closed because the record 
showed the trial judge’s attempt to justify not being 
able to accommodate the defendant’s friends and 
family by stating that “every single chair” was being 

used by a 65 member venire panel. Using the Waller 
test, the Court found the closure unjustifi ed because 
(1) concerns over space and overcrowding, though 
legitimate, must not outweigh a defendant’s 6th 
Amendment rights, and can be mitigated by moving 
to a bigger courtroom or splitting the venire panel 
in half; (2) vague or general concerns of safety such 
as “fi re code issues” and “police detention issues” 
are not suffi cient overriding interests; and (3) the 
value of openness could be completely eroded if a 
trial judge could close a trial because open testimony 
might make some jurors uncomfortable.

Presiding Judge Keller, joined by Judge Hervey, 
dissented, fi nding the defendant failed to satisfy her 
burden of showing that the voir dire was not open 
to the public. Affi davits by bailiffs and the fi ndings 
of the trial court showed that bailiffs cleared the 
courtroom in order to seat the venire panel, but never 
told spectators they were not allowed to watch or that 
they had to leave the courthouse. The trial court, in 
fact, gave the defense counsel the option to open the 
doors and have spectators stand where they could 
observe and hear.

The defendant forfeited the right to a public 
trial by failing to make a specifi c objection to the 
courtroom’s closure.

Peyronel v. State, 465 S.W.3d 650 (Tex. Crim. App. 
2015)

An unidentifi ed woman associated with the defense 
approached a juror during the punishment phase 
of trial and asked, “How does it feel to convict 
an innocent man?” The trial court excused all 
punishment-phase witnesses from the courtroom 
on its own motion. The State also asked the trial 
court to exclude female members of the defendant’s 
family from the courtroom so that jurors would not 
feel intimidated. Defense counsel responded that 
to exclude Peyronel’s wife and daughter from the 
courtroom would “create the impression in the jury’s 
mind that he has absolutely no support whatsoever 
here.” The judge decided to exclude everyone in the 
gallery. On appeal, Peyronel argued that he preserved 
a complaint for review that his right to a public trial 
was violated. The court of appeals reversed the trial 
court’s judgment as to punishment and remanded for 
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a new punishment hearing. 

The Court of Criminal Appeals reversed in a 7-1 
decision. Writing for the majority, Judge Hervey 
stated that whether the right to a public trial is 
forfeitable is an issue of fi rst impression for the 
Court. Courts in other jurisdictions have held that 
the right to a public trial may be forfeited by relying 
on Levine v. United States, 362 U.S. 610 (1960). 
In Levine, the U.S. Supreme Court held that the 
public trial protection does not extend to contempt 
proceedings. Levine has subsequently been cited for 
the proposition that the 6th Amendment public trial 
can be forfeited. 

The Court held that the right to a public trial is 
subject to forfeiture. In this case, Peyronel did not 
preserve his public trial claim. Peyronel voiced 
concern about the perception of the jury if no one, 
specifi cally his wife and daughter, was present in 
the gallery to support him. He did not make a public 
trial claim. Peyronel had the burden to state the 
grounds for the ruling sought from the trial court with 
suffi cient specifi city to make the trial court aware of 
the complaint. He failed to do so. 

Judge Johnson dissented, arguing that Peyronel 
made clear that he did not agree to the trial court’s 
exclusion of his family. This constituted a proper 
objection. The trial court’s ruling closed the 
proceedings to everyone and violated Peyronel’s right 
to a public trial. Excluding the female members of 
Peyronel’s family was overly broad and exceeded the 
minimum required to accomplish the purpose of the 
initial exclusion: removing the unidentifi ed female 
who improperly confronted a juror. Judge Alcala 
concurred without an opinion.

2. Impartial Jury

The trial court violated the defendant’s 6th 
Amendment rights by arresting a juror for stating 
during voir dire that he would refuse to view 
certain evidence based on his religious beliefs 
because the arrest chilled the effect of the jury’s 
ability to provide truthful responses to questions 
regarding their potential biases. The trial court 
further erred by commenting on the defendant’s 
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case and punishment, which likely infl uenced the 
jury’s opinion about the case before it even began.

Drake v. State, 465 S.W.3d 759 (Tex. App.—Houston 
[14th Dist.] 2015, no pet.)

3. Speedy Trial

The defendant was not denied his right to a 
speedy trial because, although there was much too 
long of a delay in bringing the accusations to trial, 
which was attributable to the State, the defendant 
withheld invoking said right and chose to wait, 
and the little evidence of prejudice was offset by 
his acquiescence in the delay.

State v. Jolly, 446 S.W.3d 613 (Tex. App.—Amarillo 
2014, no pet.)

D. 14th Amendment

Under the Due Process and Equal Protection 
Clauses of the 14th Amendment, same-sex couples 
have a fundamental right to marry, and thus 
certain state laws are invalid to the extent they 
exclude same-sex couples from civil marriage on 
the same terms and conditions as opposite-sex 
couples; there also being no lawful basis for a state 
to refuse to recognize a lawful same-sex marriage 
performed in another state on the ground of its 
same-sex character.

Obergefell v. Hodges, 135 S. Ct. 2584 (2015)

In a 5-4 decision, Justice Kennedy, joined by Justices 
Ginsburg, Breyer, Sotomayor, and Kagan held that 
states are required by the 14th Amendment to license 
a marriage between two people of the same sex 
and to recognize a marriage between two people of 
the same sex lawfully licensed and performed out 
of state. The majority supports its holding with the 
history of marriage and precedent such as Lawrence 
v. Texas, 539 U.S. 558 (2003) (holding that laws 
making same-sex intimacy a crime “demean the lives 
of homosexual persons” and are invalid), Turner 
v. Safl ey, 482 U.S. 78 (1987) (holding the right to 
marry was abridged by regulations limiting the 
privilege of prison inmates to marry), Zablocki v. 
Redhail, 434 U.S. 374 (1978) (holding the right to 

marry was burdened by a law prohibiting fathers who 
were behind on child support from marrying), and 
Loving v. Virginia, 388 U.S. 1 (1967) (holding that 
marriage is “one of the vital personal rights essential 
to the orderly pursuit of happiness by free men”), 
which according to the majority, compel the Court’s 
conclusion that same-sex couples may exercise the 
right to marry. According to the majority, such a 
right is fundamental under the Constitution for four 
reasons: (1) the right to personal choice regarding 
marriage is inherent in the concept of individual 
autonomy; (2) the right to marry supports a two-
person union unlike any other in its importance to 
the committed individuals; (3) it safeguards children 
and families from social stigma; and (4) marriage 
is a keystone of our social order. Because the Court 
held such a right is fundamental, the Court also held 
that the state laws challenged in this case (Michigan, 
Kentucky, Ohio, and Tennessee) are invalid to the 
extent they exclude same-sex couples from civil 
marriage on the same terms and conditions as 
opposite-sex couples.

Chief Justice Roberts, joined by Justices Scalia and 
Thomas dissented, fi nding that whether same-sex 
marriage is a good idea is of no concern to the Court, 
which is not a legislature. Judges have power to say 
what the law is, not what it should be. In response 
to the majority’s approach, the dissent fi nds no basis 
in principle or tradition, except for the unprincipled 
tradition of judicial policymaking. The cases relied 
upon by the majority, according to the dissent, do 
not hold that anyone who wants to get married has 
a constitutional right to do so, but instead require a 
state to justify barriers to marriage as that institution 
has always been understood. Further, none of the 
laws at issue in Loving, Zablocki, or Turner purported 
to change the core defi nition of marriage. 

Justice Scalia wrote separately, joined by Justice 
Thomas to call attention to the opinion as a naked 
judicial claim to super-legislative power, fi nding the 
decision at odds with the Constitution and based on a 
misconception of liberty. 

Justice Alito, joined by Justices Scalia and Thomas 
also dissented, fi nding that the Constitution leaves the 
decision whether a state should recognize same-sex 
marriage to the people of each state.  
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Commentary: Simply said, to the degree any 
provision of state law or a state constitution abridges 
the right of same-sex couples to marry, that provision 
is unconstitutional. Similarly, to the degree a state 
prohibits same-sex couples from entering into 
marriage under terms and conditions that are the 
same as opposite-sex couples, it too violates the 14th 
Amendment. In other words, there is no longer such 
a thing as “same-sex marriage.” There is simply 
“marriage” and the government cannot discriminate 
between couples of same or differing sexes. Of 
course, it is not that simple because “the government” 
consists of people acting as public employees and 
government offi cials who each have their own 
personal beliefs.

Undoubtedly, Obergefell is a historic sea change in 
law. However, it is a change that public offi cials in 
Texas and elsewhere anticipated. Before Obergefell 
was handed down, Lt. Governor Patrick requested an 
attorney general opinion asking whether “a justice 
of the peace or a judge [could] refuse to conduct 
a same-sex wedding ceremony if doing so would 
violate their sincerely held religious beliefs on 
marriage.” In Tex. Atty. Gen. Op. KP-0025 (6/28/15), 
the Texas Attorney General Ken Paxton opined:

County clerks and their employees retain 
religious freedoms that may provide 
accommodation of their religious objections 
to issuing same-sex marriage licenses. Justices 
of the peace and judges also may claim that 
the government forcing them to conduct same-
sex wedding ceremonies over their religious 
objections, particularly when other authorized 
individuals have no objection to conducting such 
ceremonies, is not the least restrictive means of 
furthering any compelling governmental interest 
in ensuring that such ceremonies occur. 

The language of KP-0025 should be carefully parsed. 
The Attorney General qualifi es his opinion by 
noting that the strength of any particular religious-
accommodation claim depends on the particular 
facts of each case. This opinion does not address the 
ethical implications of judges refusing to conduct 
same-sex marriages, but actively performing 
marriage ceremonies for opposite-sex couples. 
The Attorney General does not offer to provide 

representation to judges who refuse to conduct same-
sex marriages because it would violate their sincerely 
held religious beliefs on marriage. Nor does he claim 
that local governments are required to provide legal 
representation. In fact, a few weeks after issuing the 
opinion, the Attorney General issued Tex. Atty. Gen. 
Op. KP-0027 (7/13/15) opining that a county is not 
required to provide representation to a county judge 
involved in a disciplinary proceeding before the State 
Commission on Judicial Conduct because the word 
“sued” does not encompass a disciplinary proceeding 
brought by the Commission. 

While adhering to religious liberty is a fundamental 
right protected by the 1st Amendment, it should 
be emphasized that KP-0025 does not make any 
pretense of asserting that judges who take an oath to 
uphold the law can use their personal religious beliefs 
to avoid following the law regarding marriage. More 
importantly, the Attorney General leaves no doubt 
that Obergefell is the law of the land.

Notably absent from the Attorney General’s opinion 
is a discussion of separation of church and state. The 
separation of church and state was, however, at the 
heart of legislation passed by the Texas Legislature 
in anticipation of the Obergefell decision. S.B. 2065 
added Section 2.601 of the Family Code, which states 
that religious organizations, an individual employed 
by a religious organization while acting in the scope 
of that employment, or a clergy or minister may not 
be required to participate in any part of a marriage 
or celebration of a marriage if it would violate a 
sincerely held religious belief. Section 2.602 provides 
that a refusal to provide services, accommodations, 
facilities, goods, or privileges under Section 2.601 
is not the basis for a civil or criminal cause of 
action or any other action by the state or a political 
subdivision. Let us emphasize, S.B. 2065 protects 
religious organizations and individuals acting in 
the scope of their employment with a religious 
organization; it provides no similar protection to 
judges, public offi cials, or public employees. This 
was not an accidental omission. It was an affi rmation 
of the distinction between separation of church and 
state. The legislation protects religion (clergy and 
ministers); it does not protect the state (judges and 
other public offi cials) regardless of whether the latter 
have sincerely held religious beliefs. 
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This is not the fi rst time that America has 
encountered major changes in the law of marriage. 
Neither is this the fi rst time that some judges in 
Texas have potentially had to reconcile personal 
religious beliefs with the rule of law. Before and 
after the U.S. Supreme Court invalidated statutes that 
prohibited interracial marriage in Loving v. Virginia 
(1967), opposition to interracial marriage was based 
on religious grounds. In fact, Texas law did not 
expressly prohibit discriminating against interracial 
couples until 1997. Yet, despite this lag in statutory 
law, when the Attorney General was asked in 1983 
whether judges in Texas could refuse to marry an 
interracial couple, his opinion stated that it is clear 
that a judge, “when conducting a ceremony, ‘is 
clothed with the State power,’ and ‘acts in the name 
and for the State.’ As a result, the Equal Protection 
Clause is applicable to his performance of that 
ceremony.” Accordingly, once a judge “undertakes 
to exercise the authority granted …by the Family 
Code,” the judge may not refuse to exercise it on 
racial grounds. Tex. Att’y Gen. Op. No. JM-1 (1983). 

JM-1 was in response to a request made by the State 
Commission on Judicial Conduct. Like KP-0025, 
JM-1 interprets the law, and that interpretation is 
neither binding on the courts nor the Commission. 
Conduct that is legal is not necessarily also ethical. 
In making decisions related to conducting marriages, 
judges must examine both statutory law and the 
Canons of Judicial Conduct in light of Obergefell. 
While overreliance on the rationale of an attorney 
general opinion is generally ill-advised, attorney 
general opinions can be instructive and advisory. 

It is signifi cant to note that in KP-0025, the Attorney 
General did not overrule JM-1. To the contrary, 
two of the opinions cited in KP-0025 rely on JM-
1. Strictly construed, JM-1 seems to support the 
proposition that a judge who has never conducted a 
marriage ceremony and declines future invitations 
to perform all marriage ceremonies is safest from 
allegations of discrimination regardless of the sexual 
orientation of the couple requesting the judge to 
conduct the ceremony. (Notably, municipal judges 
were not authorized until 2009 to conduct marriage 
ceremonies. In AY 2011, 1,111 municipal judges 
were asked whether in their capacity as a municipal 
judge they had conducted a marriage ceremony; 67 

percent reported having not performed a marriage 
ceremony.)  

To be clear, in light of Obergefell, a Texas judge may 
not refuse to perform same-sex marriage ceremonies 
while continuing to perform opposite-sex marriage 
ceremonies. Can judges simply choose to no longer 
conduct any marriage ceremony? The simple answer 
is: Yes. Section 2.202(a)(4) of the Family Code 
authorizes judges to conduct marriage ceremonies 
but does not impose a duty. The complex answer is: 
It depends on the particular facts of each case. Two 
opinions, Tex. Att’y Gen. Op. JM-22 (1983) and Tex. 
Att’y Gen. Op. DM-397 (1996), have been cited 
for the proposition that under Texas law, individual 
judges are not required to exercise their authority 
to perform marriage ceremonies. Reliance on those 
opinions for that proposition, however, is incorrect. 
Both JM-22 and DM-397 pertain to the authority of 
justices of the peace to receive a fee for performing 
a marriage ceremony. Only JM-1 pertains to judicial 
discrimination in performing marriage ceremonies. 
(DM-397 cites JM-22 and JM-22 cites JM-1.) Both 
JM-22 and DM-397 state: “A judge is not, however, 
required to exercise that authority, so long as a 
refusal to marry particular persons is not based upon 
constitutionally prohibited grounds.” (Emphasis 
added).  

II. Substantive Law

A. Penal Code

That the defendant was passed out behind the 
wheel with the engine running and the car in 
park suffi ciently established he operated a motor 
vehicle for purposes of proving DWI.

Murray v. State, 457 S.W.3d 446 (Tex. Crim. App. 
2015)

In an 8-1 decision, Judge Hervey, writing for the 
majority, explained that while the court of appeals 
had articulated the proper standard of review, it 
improperly used a divide-and-conquer analysis, 
which explained away individual facts that, when 
considered together, would support a reasonable 
inference that Murray had operated his vehicle while 
intoxicated. The pertinent inquiry in an evidentiary-
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suffi ciency analysis remains the same: whether any 
rational trier of fact could have found the essential 
elements of the crime beyond a reasonable doubt. 
When the evidence is viewed in the light most 
favorable to the State, a rational fact fi nder could 
have found that Murray operated his vehicle while 
intoxicated. The Court reversed the judgment of the 
court of appeals and remanded the case.

Judge Meyers, dissented, arguing that the jury could 
not make reasonable inferences based upon no 
evidence and that he believed that there would have 
to be some evidence that Murray turned the ignition 
while he was intoxicated.

Section 822.013 of the Health and Safety Code, 
providing legal justifi cation to kill a dog under 
certain circumstances, is a defense to prosecution 
under Section 49.092 of the Penal Code (Cruelty 
to Nonlivestock Animals).

Chase v. State, 448 S.W.3d 6 (Tex. Crim. App. 2014)

After examining the text and history of Section 
822.013 of the Health and Safety Code, the Court 
rejected the State’s arguments, fi nding that (1) 
Section 1.03 of the Penal Code is not so broad as to 
bar all application of defenses outside the Penal Code 
to Penal Code offenses and (2) Section 822.013 was 
not solely a civil statute.  

Judge Meyers dissented, fi nding that the goal of 
the statute was to protect farmers and ranchers 
against the loss of their livelihood by allowing 
them to protect their livestock from attacking dogs 
without fear of liability to the dog’s owner, and was 
never intended to allow individuals in residential 
neighborhoods to murder a neighbor’s dog after an 
attack with criminal impunity. Judge Meyers also 
found the provision to be too broad to be applied as a 
criminal defense.

Commentary: This decision includes a thorough 
statutory construction discussion for determining 
whether a statute is a defense to prosecution. The 
facts of this case are off-putting and the State made a 
valiant case, but neither persuaded the majority. 

A contractor was criminally liable for theft in 

connection with a contract (Section 31.03, Penal 
Code) where he induced a customer to make a 
second installment payment based on the false 
representation that the desired signs were ready 
for shipment when he knew he would renege on 
his contract.

Taylor v. State, 450 S.W.3d 528 (Tex. Crim. App. 
2014)

Though failing to perform on a contract (breach 
of contract) will not suffi ce to establish intent to 
renege on a contract, as other courts of appeals have 
recognized, a contractor may yet be found guilty 
of theft, if, at some point after the formation of the 
contract, he or she formulates the requisite intent 
to deprive and appropriates additional property by 
deception. Here, there was a pattern of creating 
an appearance of intending to satisfy contractual 
obligations while knowing he would not.

Judge Johnson dissented, fi nding that the defendant 
proved himself to be “monumentally inept at 
business,” but that is not a crime. According to the 
dissent, this is a contract dispute, and it should be left 
to the civil courts to resolve it.

Section 33.021(c) of the Penal Code (Online 
Solicitation of a Minor) is presumed valid because 
it prohibits conduct, not merely speech, and is 
thus subject to a rational basis review; the statute 
bears a rational relationship to the legitimate state 
interest in protecting minors.

Ex parte Wheeler, 2015 Tex. App. LEXIS 10117 
(Tex. App.—Houston [1st Dist.] September 29, 2015, 
no pet.)

This court as well as the Beaumont Court of 
Appeals previously held that this provision is not 
unconstitutionally broad. The defendant’s argument 
here is different than in those cases, i.e., that this 
statute prohibits an adult “ageplayer” from soliciting 
a consenting fellow “ageplayer” who is pretending 
to be a child as part of a fantasy. The court again 
found the statute not unconstitutionally overbroad 
because the legitimate reach of the statute dwarfed 
the threat of its arguably impermissible application 
to innocent “ageplayers” and whatever overbreadth 
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existed should be cured by thorough and case-by-
case analysis and judicious use of prosecutorial 
discretion. Additionally, the statute does not 
implicate the Dormant Commerce Clause because 
it regulates even-handedly between interstate and 
local commerce to effectuate a legitimate public 
interest, and its effects on interstate commerce are 
only incidental in relation to the local benefi t of the 
statute.

The theft statute applies when the appropriation 
is accomplished using a legal document, including 
an unlawful transfer by will.

McCay v. State, 2015 Tex. App. LEXIS 9543 (Tex. 
App.—Dallas September 9, 2015, no pet.)

The defendant argued that the State is attempting to 
criminalize will contests and that the probate court 
is the proper arena for this type of contest. The court 
responded that a will contest determines the validity 
of a will whereas prosecution for theft determines 
whether a person has the specifi c criminal intent to 
deprive the owner of her property. Further, the only 
will contests that can be “criminalized” are those in 
which a will proponent knowingly submits a will 
for probate with the specifi c intention of stealing an 
estate from others with the legal right to inherit. The 
court concluded that the charging instrument stated 
a criminal offense (attempted theft) and suffi ciently 
identifi ed both the property at issue (“her property 
at her death”) and the owners of that property (“any 
other person having a greater right to possession of 
the property than Defendant upon the death of Mary 
Ellen Bendtsen”).

B. Transportation Code

There was insuffi cient evidence to support the 
jury’s fi nding that a valid suspension period 
related to the suspension of the defendant’s 
driver’s license was in effect when he was cited for 
driving while license invalid (DWLI) because the 
State introduced neither any competent evidence 
of any relevant convictions nor evidence that DPS 
had automatically suspended his license.

White v. State, 458 S.W.3d 188 (Tex. App.—
Texarkana 2015, no pet.)

The defendant was convicted by a jury of DWLI with 
a previous DWLI conviction, and he was sentenced 
to 90 days in jail with a $1,000 fi ne. On appeal, he 
complained that there was insuffi cient evidence 
for the jury to convict him because there was no 
evidence that a valid suspension period was in effect 
at the time he was operating his vehicle. The court 
agreed. In order to show that a suspension period 
was in effect at the time of the alleged violation, 
the State must show competent evidence that DPS 
provided notice of the suspension to the licensee as 
required by Section 521.295 of the Transportation 
Code. Here, the State’s only evidence to show that 
the defendant’s driver’s license had been suspended 
was the testimony of the citing offi cer and the license 
return printed out from the offi cer’s in-car computer.

III. Procedural Law

A. Code of Criminal Procedure

1. Bond

A person convicted of a misdemeanor involving 
moral turpitude, but who received judicial 
clemency under Article 42.12 of the Code of 
Criminal Procedure, if otherwise qualifi ed, is 
eligible to act as a bail bond surety.

Tex. Atty. Gen. Op. GA-1087 (11/12/14)

2. Recusal

The defendant was not entitled to have an original 
plea agreement presented to a second judge after a 
fi rst judge was recused.

Rodriguez v. State, 2015 Tex. Crim. App. LEXIS 991 
(Tex. Crim. App. September 23, 2015)

Upon the voluntary recusal of the fi rst judge, the case 
started over from the beginning, and it was as if no 
plea negotiations had occurred. The court of appeals 
erred by fi nding that the second judge was required 
to order the State to reoffer the 10-year plea bargain a 
second time. The Court concluded that the defendant 
received everything he requested in this case: the 
trial judge granted his motion for new trial, granted 
his motion to require the State to reoffer the most 
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favorable plea deal, and then recused herself so that 
a new judge could hear the case. The new judge was 
not required to give him what the previous judge, 
whom he sought to recuse, had already given him.

3. Plea Bargaining/Plea of Guilty

The trial court did not violate the defendant’s 
right to a neutral judge as the court did not 
interfere in plea negotiations by questioning 
defendant under Article 26.13(a)(2) of the Code of 
Criminal Procedure (Plea of Guilty) and clarifying 
for the record that he was aware of the specifi cs of 
the plea bargain.

Johnson v. State, 2015 Tex. App. LEXIS 8872 (Tex. 
App.—Houston [14th Dist.], no pet.)

Though it is improper for a trial judge to participate 
or become otherwise involved in the process by 
which plea bargains are formed, here, the plea 
negotiations had ended and the defendant had 
rejected the plea bargain. The trial court did not 
suggest that he should reconsider his rejection 
and attempt to engage the State in further plea 
negotiations. Rather, the trial court simply clarifi ed 
for the record that he was aware of the specifi cs of 
the plea bargain offered by the State and that he had 
turned it down.

Commentary: The court also addresses the 
defendant’s assertion that Section 133.102 of 
the Local Government Code violates the Texas 
Constitution and that he was not required to preserve 
error regarding this constitutional challenge to the 
court costs assessed against him, relying on Johnson 
v. State, 423 S.W.3d 385 (Tex. Crim. App. 2014) and 
Cardenas v. State, 423 S.W.3d 396 (Tex. Crim. App. 
2014). The court disagreed, fi nding that in neither of 
these cases does the high court hold that a defendant 
who had an opportunity to present a challenge to the 
constitutionality of a statute imposing court costs in 
the trial court may raise his constitutional challenge 
for the fi rst time on appeal. Because neither Johnson 
nor Cardenas provides him with an exception to the 
requirement that he preserve his facial constitutional 
challenge in the trial court, the court concluded that 
appellant failed to preserve error for appellate review.

4. Statute of Limitations

Phillips v. State is overruled. Applicant forfeited 
his statute of limitations claim by agreeing to 
waive the defense in a misdemeanor plea bargain 
to avoid the fi ling of a felony charge. 

Ex parte Heilman, 456 S.W.3d 159 (Tex. Crim. App. 
2015)

While under investigation for a felony, Tampering 
with a Governmental Record (Section 37.10, Penal 
Code), Heilman, a Beaumont police offi cer, pled 
guilty to a misdemeanor of the same offense in 
return for the State agreeing not to charge him on 
the felony offense and not oppose early termination 
of his one-year deferred-adjudication after six 
months. Because the statute of limitations for the 
misdemeanor offense had expired, Heilman signed 
a written waiver stating that he waived the statute 
of limitations. He similarly signed an order stating 
that the defense waived the statute of limitations. 
After six months, the trial court terminated Heilman’s 
deferred adjudication and dismissed the information. 
Heilman subsequently fi led an application for writ 
of habeas corpus, claiming a collateral consequence 
of inability to obtain a peace offi cer’s license, 
and alleged an involuntary plea and ineffective 
assistance of counsel. He further sought fi ndings 
of fact and conclusions of law that the original trial 
court lacked jurisdiction under Phillips v. State, 362 
S.W.3d 606 (Tex. Crim. App. 2011) to accept his 
plea and sentence him after the statute of limitations 
expired. The habeas judge vacated the trial court’s 
proceedings against Heilman, concluding it lacked 
jurisdiction. The court of appeals affi rmed.

In a 6-3 decision, the Court of Criminal Appeals 
reversed and remanded. Judge Keasler, writing 
for the majority, noted that the Court originally 
placed the statute-of-limitations defense within 
Marin’s third category of rights, namely as a right 
subject to forfeiture through inaction. In Marin v. 
State, 851 S.W.2d 275 (Tex. Crim. App. 1993), the 
Court categorized the rights of litigants in criminal 
proceedings as: (1) absolute requirements and 
prohibitions (rights that must be observed, even 
without a request by a party and cannot lawfully 
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be avoided, even with a party’s consent); (2) rights 
which must be implemented by the system unless 
expressly waived (these rights can be waived, but a 
litigant is never deemed to have done so unless done 
so plainly, freely, and intelligently); and (3) rights 
that are to be implemented upon request (these rights 
can be forfeited by a litigant for failure to insist upon 
it by objection, request, or motion). Subsequently, 
in Phillips v. State, 362 S.W.3d 606 (Tex. Crim. 
App. 2011), the Court held that a factual limitations 
defense is a category-three Marin right, but a pure-
law limitations defense is a category-one Marin right, 
as jurisdictional defects can be raised for the fi rst 
time on appeal. In Phillips, the Court explained that 
a facially neutral law that revived a previously time-
barred offense through retroactive judicial application 
violated the constitutional prohibition against the 
passage of ex post facto legislation.

Judge Keasler then explained that because the 
distinction between a factual limitation defense and 
a pure-law limitations defense is fl awed, at least in 
circumstances lacking any explicitly ex post facto 
legislation, Phillips is overruled. Under Phillips, 
Heilman could not be prosecuted because he had 
agreed to waive that defense to forgo a felony charge. 
Under Phillips, a defendant could reap the benefi ts 
of an illegal, lighter sentence, and then turn around 
and attack the legality of that sentence. In this case, 
Heilman created the situation by accepting the 
misdemeanor plea bargain. In circumstances lacking 
any legislative ex post facto violation, especially 
in a good-faith, arm’s length plea agreement, both 
types of limitations defenses are Marin category-
three forfeitable rights. As there was no ex post facto 
violation, the trial court had jurisdiction to accept 
Heilman’s plea and Heilman had the right to forfeit 
his limitations defense as part of the plea.

Judge Newell, joined by Presiding Judge Keller 
and Judge Hervey, noted that the Court was not 
holding that a defendant must object to preserve a 
claim that a facially retrospective statute violates 
the constitutional prohibitions against ex post 
facto legislation. A true ex post facto violation is 
fundamental error.

Judge Meyers dissented to argue that the statute of 
limitations should not be a defensive issue and the 

Court should overrule Proctor v. State, 967 S.W.2d 
840 (Tex. Crim. App. 1998), which held that the 
limitations rule must be implemented only on the 
request of the defendant. The statute of limitations 
has nothing to do with guilt. The Court should make 
the statute of limitations an absolute requirement 
that is the State’s burden to prove, not a defensive 
issue which burdens the accused.  Judge Johnson, 
dissenting, agreed that Heilman was not entitled to 
relief, but disagreed with the majority’s decision to 
overrule Phillips because it is distinguishable from 
the present case. Although Judge Alcala, agreed 
that the “pure law” discussion in Phillips should be 
overruled, she dissented because it is unnecessary 
to overrule Phillips. The holding in Phillips is not 
properly presented for review in this case and it was 
improper for the majority to overrule it. 

Commentary: In 2009, the Legislature clarifi ed 
in Article 12.02 of the Code of Criminal 
Procedure what most assumed. Specifi cally, that 
a Class C misdemeanor is no different than other 
misdemeanors: a complaint must be fi led within two 
years from the date of the commission of the offense 
and not afterward. Yet, despite case law, because of 
differences between procedures used in municipal 
courts and county courts, the debate over the law 
pertaining to complaints and the statute of limitations 
in Class C misdemeanors is poised to continue. See, 
Cathy Riedel, “Class C Misdemeanor and the Statute 
of Limitations: Case Closed?,” The Recorder (July 
2010) at 4.

Phillips was a nuanced decision that gave reason 
for lawyers and municipal courts to reconsider case 
law regarding statutes of limitations in Texas and 
to distinguish between special issues “based on 
facts” that are required to be stated in the charging 
instrument versus “pure law” where the charge 
simply was not formally fi led in time. See, Cathy 
Riedel, “Statute of Limitations,” The Recorder 
(August 2012) at 4. While Heilman makes the 
distinction moot, it also creates debate over the law 
pertaining to complaints and the statute of limitations 
in Class C misdemeanors seems as ripe as ever. 

Ostensibly, Heilman simplifi es the rules when 
considering statute of limitations claims and puts 
us back to where we were after Proctor. No longer 
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must we examine such claims to decide if they are 
“pure law” or factual claims. Rather, the same rule 
applies to each, and a defendant waives any statute 
of limitations argument if he or she does not raise 
it at the time of trial. While some may be inclined 
to broadly extrapolate the holding in Heilman to 
other issues in municipal and justice courts, we 
are less inclined. It does not pertain to the fi ling of 
citations or what occurs in the event that a formal 
charging instrument is not fi led within the statute of 
limitations.

A motion to dismiss was properly granted where 
the State did not present the proper charging 
instrument within two years from the date of the 
commission of the offense.

State v. Drummond, 2015 Tex. App. LEXIS 8762 
(Tex. App.—Houston [1st] August 20, 2015, no pet.)

Commentary: This case had to do with a Class A 
misdemeanor where a complaint had been sworn to 
but an information, the formal charging instrument, 
was not timely fi led. The State’s argument in this case 
was based on a misplaced interpretation of Articles 
12.02 and 12.05 of the Code of Criminal Procedure. 
In 2009, the Legislature amended Article 12.02, 
which now states that a complaint or information 
for a Class C misdemeanor may be presented within 
two years from the date of the commission of the 
offense and not afterward. Prior to 2009, the Code 
of Criminal Procedure was silent as to whether the 
fi ling of a complaint tolled the statute of limitations. 
In this case, the State confused the implications 
of the amendment to Article 12.02 and contended 
that the addition of complaints extended to Class 
A misdemeanors. The court of appeals properly 
explained that fi ling a complaint only tolled the 
statute of limitations in Class C misdemeanors.

If a complaint is not enough to toll the statute 
of limitations in a case involving a Class A 
misdemeanor, does it not stand to reason that a 
citation is not enough to toll the statute of limitations  
in a case involving a Class C misdemeanor? The 
formal charging instrument is the complaint, not a 
citation. Furthermore, Article 27.14(d) of the Code 
of Criminal Procedure provides that if the defendant 
pleads “not guilty” or fails to appear based on the 
written notice,  a complaint shall be fi led.

5. Charging Instrument Issues

The trial court erred by granting the defendant’s 
motion to dismiss on the ground that a computer 
hard drive seized by police was damaged beyond 
repair while in the State’s custody because it was 
not shown in the trial court that the information 
on the hard drive was exculpatory and material 
rather than merely potentially useful.

State v. Fellows, 2015 Tex. App. LEXIS 7577 (Tex. 
App.—Corpus Christi-Edinburg July 23, 2015, no 
pet.)

In addition, the court was not persuaded that the 
defendants lacked reasonable access to comparable 
evidence as the State furnished them with 115,000 
pages of discovery.

The amended charging instrument was not void 
because the defendant failed to object to the 
amendment.

Trevino v. State, 2015 Tex. App. LEXIS 7599 (Tex. 
App.—Houston [14th Dist.] July 23, 2015, no pet.)

The charging instrument in this case was an 
indictment, which the State amended on the 
day of trial before jury selection. The trial court 
erred by allowing the State to do so. However, a 
defendant waives this error by failing to object to 
the amendment. If the right to object regarding the 
amendment of the indictment on the day of trial may 
be waived by failing to preserve error in the trial 
court, such an amendment is merely voidable—it is 
not void.

Commentary: Article 45.019(f) of the Code of 
Criminal Procedure provides that if a defendant 
does not object to a defect, error, or irregularity of 
form or substance in a complaint before the day trial 
commences, the defendant waives the right to object 
to the complaint. It is not clear whether a complaint 
can be amended, nor in what manner it can be done. 
A better method than amendment is dismissal and 
refi ling of the complaint.

In a theft case, the defendant’s claim of variance 
in the charging instrument failed where the 



                                                                                 The Recorder                                                               November 2015  Page 30

State did not name the chief fi nancial offi cer as 
a person acting on behalf of the corporation as 
the owner of the property, however, the State 
proved through her testimony that the entity 
named in the charging instrument was the owner 
of the property during its transport and that the 
defendant did not have the entity’s consent to 
dispose of the property.

Lowrey v. State, 2015 Tex. App. LEXIS 7181 (Tex. 
App.—Texarkana July 2, 2015, no pet.)

The trial court properly denied the defendant’s 
motion to quash the charging instrument because 
the State is not required to plead evidentiary facts, 
which are not essential to provide notice to the 
accused.

State v. Massingill, 460 S.W.3d 163 (Tex. App.—
Beaumont 2015, no pet.)

The defendant argued that the State must plead the 
defi nition of a key term in the offense in order to 
provide him with adequate notice about what the 
State would prove. The court disagreed, fi nding 
that an indictment is generally legally suffi cient if it 
tracks the language of the statute (which it did here); 
the charging instrument does not need to allege the 
defi nition of a term when it is defi ned in the statute. 
Here, the statute had two defi nitions, i.e., two ways 
the State could prove the offense. According to the 
court, the question of which defi nition the State 
might prove is a circumstance of the offense, so it is 
evidentiary. The defendant was suffi ciently informed 
of the crime he allegedly committed. Additionally, 
the court found the trial court lacked jurisdiction to 
reinstate the charging instrument after it quashed it.

6. Trial

A defendant who chooses to employ peremptory 
strikes outside of the “strike zone” may not 
complain about harm concerning a juror within 
the strike zone who could have been removed.

Comeaux v. State, 445 S.W.3d 745 (Tex. Crim. App. 
2014)

In this case, the issue of fi rst impression in Texas 
was whether a defendant, who while using all of his 
peremptory strikes, “wastes” one on a venireperson 
who is not in the group of potential jurors who 
could actually sit on the jury (the “strike zone”), 
has preserved his claim of an erroneous denial of a 
challenge for cause on appeal. The Court found that 
the defendant failed to show harm because he could 
have, but chose not to, strike the objectionable juror.

Judge Johnson’s concurring opinion sets out the 
step-by-step framework when challenging a juror for 
preserving error.

The trial court properly allowed the application 
of the transferred intent doctrine and any error 
in the trial court’s inclusion of the phrase “with 
criminal negligence” in the application paragraph 
of the transferred intent jury instruction did not 
result in actual harm.

Bravo v. State, 2015 Tex. App. LEXIS 7943 (Tex. 
App.—Houston [1st Dist.] July 30, 2015, no pet.)

The jury charge correctly and clearly set out the 
theories under which the defendant could be 
convicted and provided separate, correct instructions 
for fi nding him guilty of the lesser included 
offense. The court also observed that neither party 
repeated the complained of language during closing 
argument, and the State properly explained the law 
during its closing argument. Further, nothing in the 
record indicates that the jury was confused about 
the difference between the intentional or knowing 
offense as charged and the lesser included offense 
involving criminal negligence as those issues were 
set out in the jury charge.

The defendant also argued that transferred intent 
could not be used when there was a single assault 
seriously injuring the target along with his children. 
The court disagreed, citing Thompson v. State, 
236 S.W.3d 787 (Tex. Crim. App. 2007), which 
concluded that given the plain language and the 
history of the provisions at issue (the transferred 
intent statute and the offense the defendant was 
charged with), the transferred intent statute does 
indeed authorize the transfer of a culpable mental 
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state between offenses contained in the same 
statute and also between greater and lesser included 
offenses. That authorization may be overridden by 
language defi ning a particular offense, as in the 
offense of capital murder, but no such impediment 
arises with respect to the injury-to-a-child offense (as 
in this case).

The trial court improperly commented on the 
weight of the evidence in violation of Article 38.05 
of the Code of Criminal Procedure by asking 
questions and making remarks during witness 
testimony, including the court’s interjection of 
facts based on its own experience, which conveyed 
its opinion to the jury regarding one of the main 
issues of the case.

Proenza v. State, 2015 Tex. App. LEXIS 7579 (Tex. 
App.—Corpus Christi-Edinburg July 23, 2015, no 
pet.)

The court concluded that the comments of the trial 
court, which tainted not only the defensive theory, 
but also the presumption of his innocence in front 
of the jury or vitiated the jury’s impartiality, were 
fundamental error and required no objection. The 
trial court’s comments showed lack of impartiality 
and bias so egregious as to deem the trial court biased 
on the matter of the defendant’s guilt. The court 
could not say beyond a reasonable doubt that the trial 
court’s error did not contribute to the defendant’s 
conviction. One justice dissented believing the error 
in making the comments was not “structural” such 
that no harm analysis is required and fi nding the error 
harmless under the applicable standard.

In light of the unobjected to portion of the 
testimony that the trial court read back to the jury 
indicating that the eyewitness saw the defendant, 
who was wearing a black shirt, run past her, 
the trial court’s omission from the reading of 
testimony that a female and a man in a white shirt 
were also present at the victim’s apartment did 
not affect the defendant’s substantial rights.

Thomas v. State, 2015 Tex. App. LEXIS 6934 (Tex. 
App.—Houston [1st Dist.] July 7, 2015, no pet.)

During jury deliberations, the jury foreman requested 
the transcript for a witness whose statement was 
in dispute using a form provided by the judge. The 
judge called the jury back into the courtroom and 
read a portion of the witness’ cross-examination by 
the State. The defense counsel objected and requested 
the inclusion of all testimony related to the disputed 
subject be read to the jury. That objection was 
overruled. On appeal, the defendant argued (1) that 
the form provided to the jury improperly limited the 
testimony that the jury could request, (2) that the trial 
court should have read testimony from the witness 
that was responsive to the jury’s request, and (3) 
that the court improperly included testimony in the 
reading that was not responsive to the request. 

The court concluded that the defendant’s fi rst and 
third bases for appeal did not comport with his trial 
objection, and thus, he did not preserve error. As 
to the second basis, the court held that that the trial 
court’s failure to include the requested excerpt from 
the witness’ cross-examination in the reading to the 
jury did not constitute harmful error. 

Commentary: Though the court ultimately found 
the trial court’s error not to be harmful and did not 
reach the issue of the form the trial court gave to the 
jury, this case should still serve as a warning to courts 
in how requests like this from the jury should be 
handled.

Subsection 61.003(a)(4) of the Government 
Code does not restrict the programs allowed 
to be considered by jurors for donation of 
jury reimbursements to only juror counseling 
programs. 

Tex. Atty. Gen. Op. KP-0010 (3/9/15)

The Attorney General reaches this conclusion 
through statutory construction by applying the 
doctrine of the last antecedent and fi nding support in 
the use of the word “including” in the language of the 
statute. He also opines that a construction of the last 
phrase as the only program that could be approved 
for juror donation would render the fi rst phrase 
meaningless.
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Commentary: Section 61.001(c) of the Government 
Code excepts municipal court jurors from being 
entitled to reimbursement for jury service, 
but authorizes municipalities to provide such 
reimbursement. Some municipal courts share a jury 
pool with the county, and thus, provide jurors with 
the options for donation of their reimbursement in 
Section 61.003 of the Government Code.

7. Restitution

When an order of restitution is made in open 
court without a specifi c amount, the case will be 
remanded for a restitution hearing.

Burt v. State, 445 S.W.3d 752 (Tex. Crim. App. 2014)

Due process requires that the defendant be given 
fair notice of all the terms of his sentence for 
the purpose of making objections and offering a 
defense. Here, the judge orally pronounced the 
“fact” of restitution at sentencing, but did not state 
the amount. This put the defendant on notice that 
restitution was part of his sentence, but did not give 
him the opportunity to challenge the suffi ciency of 
the evidence or the specifi c amount of restitution. 
The remedy is a hearing, which would give the 
defendant the opportunity to challenge the amount, 
offer evidence to support his position, and exercise 
all his due process rights. No hearing is necessary, 
however, if the parties agree on a restitution amount 
through stipulation for a plea deal. In such cases, the 
agreement itself is a suffi cient factual basis to support 
the restitution order.

The Court listed two scenarios where deletion of 
the restitution order is appropriate: (1) when a court 
has no authority to order restitution; and (2) when 
the judge is authorized to order restitution, but the 
evidence does not show a proximate cause between 
the defendant’s criminal conduct and the victim’s 
injury. Here, deletion of the restitution order was 
not required because the evidence was clear that a 
signifi cant amount of restitution was a certainty for 
18 victims. 

Commentary: Challenges to the suffi ciency of 
the evidence do not form the basis of an appeal 
from non-record municipal courts. However, such 

a suffi ciency challenge could be the basis for 
appealing a restitution order from a municipal court 
of record. What is less clear, and outside the purview 
of this case, is whether the only way to challenge a 
restitution order in a non-record court is by appealing 
for a trial de novo in county-level court. 

When restitution is made a condition of a 
probation order in a theft case, and a defendant is 
ordered to pay for stolen items that the defendant 
was not charged with stealing, the defendant must 
object to preserve error. 

Gutierrez-Rodriguez v. State, 444 S.W.3d 21 (Tex. 
Crim. App. 2014)

Multiple items, worth a total value of $1,215, were 
stolen from two trucks. The items stolen from 
the trucks included an iPod and a GPS unit. The 
defendant tried to pawn the two items and was 
charged with misdemeanor theft. The complainants 
testifi ed at trial as to the value of those two items and 
testifi ed as to the value of the items that were stolen 
but never recovered. As a condition of probation, the 
trial court ordered her to pay restitution for the GPS 
and the iPod she was convicted of stealing and for 
the other items that were not recovered. She did not 
object. The court of appeals held that the restitution 
requirement lacked any factual basis and deleted it 
from the judgment. 

The Court of Criminal Appeals reversed the court of 
appeals. Writing for the majority, Presiding Judge 
Keller explained that while generally suffi ciency 
of the evidence claims do not have to be preserved 
at trial, probation cases are unique in that they 
involve a contractual relationship with the trial court. 
Accordingly, unless the condition is intolerable or 
unconscionable, conditions of probation that are 
not objected to are accepted as a term. Requiring 
restitution for stolen items that the defendant was 
not charged with stealing, but that belonged to 
the complainants and was stolen during the same 
transaction as the charged items, is not the type 
of condition that the criminal justice system fi nds 
intolerable or unconscionable. Because the defendant 
did not object and give the trial court an opportunity 
to consider the complaint, she forfeited the issue.
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Joined by Judges Meyers, Johnson, and Alcala, 
Judge Cochran wrote a concurring opinion to express 
concern that the majority’s opinion was too broad 
and could confuse the bench and bar into thinking 
that all claims involving restitution as a condition 
of probation are waived unless the defendant 
objects at sentencing. The defendant did not make 
a suffi ciency-of-the-evidence claim on appeal, and 
there is ample testimony in the record to support the 
amount of restitution ordered. The defendant claimed 
that ordering her to pay any restitution at all was 
unauthorized. That claim was clearly and explicitly 
forfeited by her failure to object in the trial court. 
Accordingly, Judge Cochran and the other members 
of the Court who joined the concurring opinion, 
unlike the majority, would not decide issues that are 
unnecessary to the disposition of this case or make 
artifi cial distinctions in preservation requirements for 
probationers and prisoners.

Restitution funds ordered in a criminal judgment 
and collected by the clerk pursuant to Article 
42.037 of the Code of Criminal Procedure are not 
funds “belonging to the county,” and thus are not 
required to be deposited with the county treasurer 
under Section 113.021 of the Local Government 
Code.

Tex. Atty. Gen. Op. KP-0019 (5/11/15)

B. Evidence

Text messages were properly authenticated under 
Rule 901 of the Texas Rules of Evidence where the 
victim testifi ed that (1) the defendant had called 
her from that number on past occasions, (2) the 
content and context of the text messages convinced 
her the messages were from the defendant, and 
(3) the defendant called her from that same phone 
number during the course of the text message 
exchange.

Butler v. State, 459 S.W.3d 595 (Tex. Crim. App. 
2015)

As with other types of evidence, text messages may 
be authenticated by “evidence suffi cient to support 
a fi nding that the matter is what its proponent 
claims.” Tex. R. Evid. 901(a). The Court compares 

a text message to a letter bearing the return address 
of a purported author, which combined with 
other circumstances including its appearance and 
contents, may be suffi cient to authenticate a letter as 
having been sent by the person purported to be its 
author. According to the Court, “when considering 
the admissibility of text messages, just as when 
considering the admissibility of letters, emails, 
instant messages, and other similar written forms of 
communications, courts must be especially cognizant 
that such matters may sometimes be authenticated by 
distinctive characteristics found within the writings 
themselves and by comparative reference from those 
characteristics to other circumstances shown to exist 
by the evidence presented at trial.”

C. Nunc Pro Tunc Judgment

The trial court erred by entering a nunc pro tunc 
judgment where the record did not conclusively 
establish that a fi nding was made at or before the 
time the written judgment was signed and this 
fi nding had to be an express determination in 
order to be effective.

Guthrie-Nail v. State, 2015 Tex. Crim. App. LEXIS 
917 (Tex. Crim. App. September 16, 2015)

Here, the judge’s oral pronouncement of judgment 
stated the defendant was guilty of the offense “as 
set forth in” the charging instrument. The original 
judgment said “N/A” under the section labeled with 
this fi nding (deadly weapon). The record, thus, more 
readily supports a lack of a fi nding rather than the 
existence of one. Additionally, the defendant had a 
right to notice and a hearing prior to the trial court 
issuing its unfavorable nunc pro tunc judgment. 
The Court remanded for a hearing on the nunc pro 
tunc. At a hearing, the parties might be able to shed 
light on exactly what the trial judge did or how the 
“N/A” notation came to be in the judgment, and they 
might be able to determine when and under what 
circumstances the docket sheet entry was made.

Commentary: A judgment nunc pro tunc is a method 
for trial courts to correct the record when there is 
a discrepancy between the judgment pronounced 
in court and the judgment refl ected in the record. 
Blanton v. State, 369 S.W. 3d 894, 897-898 (Tex. 
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Crim. App. 2012). The correction made via nunc pro 
tunc must refl ect the judgment actually rendered, 
but for whatever reason was not properly entered 
in the record (not what the court thinks should have 
happened). Such a correction is limited to clerical 
errors and not proper for errors involving judicial 
reasoning.  Blanton, 369 S.W.3d at 898, citing Ex 
parte Poe, 751 S.W.2d 873, 876 (Tex. Crim. App. 
1988). See, Regan Metteauer, “Five Latin Words that 
Shouldn’t Faze You,” The Recorder (May 2015).

D. Appellate Procedure

1. Jurisdiction

A mere quotation of a statute in a notice of 
interlocutory appeal by the State does not 
constitute a certifi cation under Rule 44.01(a)(5) of 
the Texas Rules of Appellate Procedure, which is 
necessary to confer jurisdiction.

State v. Redus, 445 S.W.3d 151 (Tex. Crim. App. 
2014)

In two consolidated cases, the elected district 
attorney signed notices of appeal regarding orders 
suppressing blood-alcohol evidence. The notices of 
appeal quoted Rule 25.2(a)(1) of the Texas Rules 
of Appellate Procedure and Article 44.01(a) of the 
Code of Criminal Procedure. The court of appeals 
held that the notice did not amount to a certifi cation 
as required by Article 44.01(a)(5). The Court 
agreed, fi nding that by merely quoting the statutes, 
the district attorney did not vouch for any fact. 
Certifi cation is a solemn personal assertion of facts, 
and in this instance, must actually vouch that the 
interlocutory appeal is not being taken for purposes 
of delay and that the evidence suppressed is of 
substantial importance to the case.

The municipal court defendant did not have a 
statutory right to appeal the county criminal 
court’s judgments to the court of appeals 
when the county criminal court dismissed for 
lack of jurisdiction for failure to timely fi le an 
appeal bond per Chapter 30 of the Government 
Code. Intermediate courts of appeals only 
have jurisdiction of county-level courts when 
a judgment from a municipal court of record 

is affi rmed, the fi ne is in excess of $100, or the 
sole issue is the statute or ordinance on which a 
conviction is based.

Schatz v. State, 2015 Tex. App. LEXIS 8553 (Tex. 
App.—Fort Worth August 13, 2015, no pet.); Flores 
v. State, 462 S.W.3d 551 (Tex. App.—Houston [1st 
Dist.] 2015, no pet.)

Commentary: The distinction between these cases is 
that in Flores, the defendant failed to timely submit 
a bond (thus he never invoked the jurisdiction of the 
county criminal court), while in Schatz, the county 
criminal court dismissed the cases on appeal because 
the judgments did not meet the requirements of 
Articles 42.01 and 45.041 of the Code of Criminal 
Procedure. Having seen the judgments that were 
deemed defective, it is unfortunate that neither party 
asked the Fort Worth Court of Appeals to reconsider 
whether the judgments complied with Articles 42.01 
and 45.041 of the Code of Criminal Procedure.

2. Preservation of Error

A defendant’s response of having no objection 
to the seating of the jury at the conclusion of 
jury selection did not constitute a waiver of any 
previously preserved claim of error during the 
voir dire proceedings.

Stairhime v. State, 463 S.W.3d 902 (Tex. Crim. App. 
2015)

The Court delineates the “no-objection” waiver rule, 
noting that as recent as 2013, the Court revisited 
the rule and explained it should not be applied 
infl exibly, but instead when assessing the meaning 
of a statement of “no objection” in regard to a matter 
that may have been previously considered and ruled 
upon, courts should fi rst ask whether the record as a 
whole plainly demonstrates that the “no objection” 
statement constitutes an abandonment of a claim of 
error earlier preserved for appeal. Thomas v. State, 
408 S.W.3d 877 (Tex. Crim. App. 2013).

The Court held that the defendant’s response to the 
trial court’s inquiry here did not, in context, amount 
to a waiver where the inquiry made reference to no 
specifi c event that may have occurred previously 
during the course of the voir dire.
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Because the Court had previously held that 
Section 33.021(b) of the Penal Code was facially 
unconstitutional, there was no valid law upon 
which to base the defendant’s conviction.

Smith v. State, 463 S.W.3d 890 (Tex. Crim. App. 
2015)

The Court concluded that one consequence of 
declaring a penal statute unconstitutional and void 
is to put a conviction pursuant to that statute into the 
Marin “category one”—an absolute right or legal 
requirement that is so fundamental that it cannot be 
forfeited or waived by those complaining thereafter. 
The Court went on to say that an unconstitutional 
statute is void from its inception, and when a statute 
is adjudged to be unconstitutional, it is as if it had 
never been an unconstitutional statute in the criminal 
area is to be considered no statute at all.

Presiding Judge Keller fi led a concurring and 
dissenting opinion. In her dissent, she noted that the 
proper remedy for the defendant in this case was 
habeas corpus and not a petition for discretionary 
review because the court of appeals did not address 
the claim at issue (both the State and the defendant 
fi led petitions for discretionary review).

Judge Yeary concurred and dissented, joined by 
Judge Keasler and Judge Hervey, fi nding a confl ict 
between this opinion and previous opinions that 
eliminated any right-not-recognized exception to 
the contemporaneous objection rule, believing this 
should be resolved in a post-conviction habeas 
corpus proceeding.

Commentary: The State’s grounds for its petition 
for review were (1) that the court of appeals erred in 
holding that the suffi ciency of the evidence justifying 
the assessment of court costs should be based on the 
clerk’s “bill of costs” rather than on the statutory 
predicate for the assessment of such costs; and (2) 
that the court of appeals erred in failing to reform the 
judgment to adjudge the correct assessment of court 
costs as mandated by the relevant statutes. Those 
issues will be reconsidered on remand in light of the 
all-too-familiar Johnson opinion (Johnson v. State, 
423 S.W.3d 385 (Tex. Crim. App. 2014)).

The defendant preserved error where he posed a 
specifi c question he sought to ask the venire and 
the judge refused to allow the question, despite the 
fact that he failed to object to the judge’s ruling 
and continued to rephrase the question.

Samaripas v. State, 454 S.W.3d 1 (Tex. Crim. App. 
2014)

Appellate courts apply unique standards with 
respect to preservation of error during voir dire. 
If a party asks a proper question of the venire, 
the other party objects, and the court sustains the 
objection, then error is preserved. Further questioning 
or development of the subject at issue is neither 
required to preserve error nor does it cause error to 
be forfeited. There is no requirement to alert the trial 
court that the ruling improperly limited the scope 
of voir dire or impacted the ability to intelligently 
exercise peremptory strikes.

A defendant must appeal from the initial order of 
deferred adjudication to challenge the imposition 
of attorney’s fees if the defendant knew attorney’s 
fees would be imposed but did not know the exact 
amount. 

Riles v. State, 452 S.W.3d 333 (Tex. Crim. App. 
2015) 

More than a year after the defendant pled guilty and 
was placed on probation, her probation was revoked 
and she was ordered to pay all of the court costs, 
including her court appointed attorney’s fees. She 
appealed, arguing that the trial court erred in ordering 
her to pay the attorney’s fees because there was no 
evidence of her ability to pay. The court of appeals 
held that this claim was forfeited because she did not 
raise it in an appeal from the original probation order. 
The Court of Criminal Appeals granted discretionary 
review to determine whether she forfeited her 
claim even though the amount and certainty of the 
attorney’s fee was unknown to her at the time she 
was placed on probation.

In an 8-1 decision, Judge Meyers held that there 
was direct evidence the defendant knew she would 
be required to pay court costs, including attorney’s 
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fees and, therefore, could have challenged the 
suffi ciency of the evidence supporting payment of 
the fees in a direct appeal from the initial order for 
deferred adjudication. It did not matter that she did 
not know the exact amount owed in attorney’s fees. 
She fi led no appeal and failed to raise the issue in a 
direct appeal from the initial judgment resulting in 
procedural default.

Presiding Judge Keller, joined by Judge Hervey,  
issued a concurring opinion to contrast this case with 
Mercer v. State, 451 S.W.3d 846 (Tex. Crim. App. 
2015). In this case, the attorney’s fees were listed in 
the bill of costs. If they had not been, the defendant 
would only be on notice that attorney’s fees were a 
condition of probation, not an independent obligation 
under the judgment. 

Judge Alcala, in a separate concurring opinion, stated 
that, although the trial court did not provide her 
with the exact amount of attorney’s fees she would 
be responsible for, it is reasonable to infer that she 
was aware of the amount. Alternatively, the record 
suffi ciently showed that the trial court considered her 
ability to pay and that if she could not pay that she 
could seek relief on the additional costs through a 
petition for mandamus. 

Judge Johnson dissented because once a defendant 
is declared indigent, the defendant is presumed 
indigent until a change in fi nancial circumstances is 
shown. The record did not show that the defendant’s 
circumstances had changed. Accordingly, the trial 
court order was void and could be challenged at any 
time.

Commentary: Although this decision does not 
provide an answer, it does beg a question: Does the 
same rationale apply to an appeal from a municipal 
court of record in which a defendant had been placed 
on deferred disposition?

The right to be sentenced by a judge who 
considers the entire range of punishment is a 
waiver-only right, and not subject to procedural 
default.

Grado v. State, 445 S.W.3d 736 (Tex. Crim. App. 
2014)

Based on the mistaken belief of the applicable law 
on the part of both the State and the defense, the 
judge incorrectly believed the minimum punishment 
in this case was 10 years’ confi nement, when it was 
in fact fi ve. The defendant did not object. The court 
of appeals found the defendant’s resulting assertion 
of error, despite a lack of objection, could be raised 
for the fi rst time on appeal under Marin v. State. 
The majority of the Court, in its review of the lower 
court’s Marin analysis, found the nature of the right 
at issue in this case should be classifi ed as a Marin 
category-two right requiring a waiver. Thus, the court 
of appeals properly entertained the merits of the 
complaint.

Presiding Judge Keller dissented, fi nding that the 
defendant forfeited his complaint about punishment 
by failing to object at trial. Here, the punishment was 
within the “universe of punishments” applicable to 
his offense, and was neither illegal nor void. Further, 
Presiding Judge Keller did not see the justifi cation 
for affording category-two status to this particular 
error when compared to the rights Marin itself 
denominated as category-two rights—assistance 
of counsel and the right to a jury trial, both rights 
guaranteed by the 6th Amendment. The defendant 
here has a remedy by way of an ineffective assistance 
of counsel claim.

The State may complain about an inaccurately 
amended certifi cation for the fi rst time on 
appeal because Rule 25.2(f) of the Texas Rules 
of Appellate Procedure contains no preservation 
requirement.

Marsh v. State, 444 S.W.3d 654 (Tex. Crim. App. 
2014)

The plain language of the rule does not mandate 
that the State raise a complaint about an amended 
certifi cation as a prerequisite to arguing such issue on 
appeal. The Court notes that the State often does not 
see the record before the defendant fi les an appellate 
brief, and thus, it would be unreasonable to compel 
the State to weigh in on the accuracy of a certifi cation 
without fi rst having the opportunity to examine the 
record.
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Presiding Judge Keller fi led a concurring opinion 
fi nding that the court of appeals addressed the 
substance of the State’s claim, which was that the 
defendant waived his appeal, but did not go so far 
as to assert that the State was required by the rule 
to fi le a motion to strike the trial court’s entry of the 
amended certifi cation. According to Presiding Judge 
Keller, the court of appeals disagreed with the State’s 
argument for two reasons; the meaning of the fi rst 
basis is unclear (the State’s lack of objection) and the 
second basis (that the record showed no waiver of the 
right to appeal) was a mistake.

The defendant properly preserved his complaint 
that the trial court denied him the right to present 
a closing argument at a proceeding by requesting 
to make a fi nal argument and getting the trial 
court’s denial of that request.

Lake v. State, 2015 Tex. App. LEXIS 1660 (Tex. 
App.—Fort Worth February 19, 2015, no pet.)

E. Laches

An application for habeas corpus was barred by a 
15-year delay in fi ling because the applicant knew 
about avenues for relief and could have inquired 
about the proper procedures to fi le an application.

Ex parte Perez, 445 S.W.3d 719 (Tex. Crim. App. 
2014)

In denying relief, Judge Alcala, in an 8-1 decision, 
cited the Court’s holding in its previous Perez 
opinion: The common-law doctrine of laches 
applies to the applications for writs of habeas 
corpus. Accordingly, laches applies when there 
is unreasonable delay by the opposing party and 
prejudice resulting from the delay. The State is no 
longer required to demonstrate a particularized 
form of prejudice to its ability to respond to the 
application. Under this standard, courts can consider 
anything that places the State in a less favorable 
position. 

Judge Meyers, dissenting, argues that defendants will 
unknowingly waive their rights simply by delaying. 
The Court should not try imposing time limits on 
habeas corpus because that is the Legislature’s job 

and the approach supported by the majority creates 
an unfair advantage for the State.

Commentary: With habeas corpus becoming 
more common in the post-adjudication of fi ne-
only misdemeanor matters, it is important that 
misdemeanor prosecutors understand the recent 
changes in case law as it pertains to laches. Laches 
bars applicants from untimely seeking habeas 
corpus. In addition to this case, the Court of Criminal 
Appeals issued two other notable laches-related 
decisions. The doctrine of laches applies to Article 
11.072 of the Code of Criminal Procedure and the 
State is not required to raise laches in the trial court. 
Ex parte Bowman, 447 S.W.3d 887 (Tex. Crim. App. 
2014). A trial court may sua sponte consider whether 
laches should bar an applicant’s claim but the 
applicant must be given an opportunity to explain a 
delay in fi ling. Ex parte Smith, 444 S.W.3d 661 (Tex. 
Crim. App. 2014). 

IV. Court Administration

A. Court Costs

In challenging the facial constitutionality of a 
statute requiring collection of court costs, the 
defendant was not required to discuss severability 
or prove how a statute operates in practice. 

Salinas v. State, 464 S.W.3d 363 (Tex. Crim. App. 
2015)

In a unanimous decision, Judge Johnson explained 
that while the court of appeals did address the merits 
of the defendant’s arguments, it did so utilizing 
an incorrect standard when it required him to also 
address severability principles and to establish 
what the funds designated in Section 133.102 of 
the Government Code actually do. Citing Peraza v. 
State (discussed below) the Court emphasized that 
demonstrating what the funds actually do is not the 
same as demonstrating what the governing statutes 
say about the intended use of the funds. The Court 
reversed the judgment of the court of appeals and 
remanded the case for consideration of whether 
Section 133.102, as written, is unconstitutional on its 
face.
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Commentary: Is this this the last time the Court of 
Criminal Appeals will grant discretionary review in 
this case? A year ago it would have seemed likely 
that remanding Salinas would only be setting the 
stage for the Court to reconsider the constitutionality 
of Section 133.102 (a.k.a., the Consolidated 
Court Cost statute). The statute provides funds 
for: (1) abused children’s counseling; (2) crime 
stoppers assistance; (3) breath alcohol testing; (4) 
Bill Blackwood Law Enforcement Management 
Institute; (5) law enforcement offi cers standards 
and education; (6) comprehensive rehabilitation; 
(7) operator’s and chauffeur’s licenses; (8) criminal 
justice planning; (9) an account in the state treasury 
to be used only for the establishment and operation 
of the Center for the Study and Prevention of 
Juvenile Crime and Delinquency at Prairie View 
A&M University; (10) compensation to victims 
of crime fund; (11) emergency radio infrastructure 
account; (12) judicial and court personnel training 
fund; (13) an account in the state treasury to be 
used for the establishment and operation of the 
Correctional Management Institute of Texas and 
Criminal Justice Center Account; and (14) fair 
defense account. 

In what has become an ongoing saga of court cost 
related appeals, Salinas remains a case to carefully 
watch. TMCEC will report further developments. 
However, the likelihood of the Court again granting 
review may be less likely in light of Peraza v. State 
and the treatment of the Consolidated Court Costs 
statute by other intermediate appellate courts (See, 
Davis v. State, 2015 Tex. App. LEXIS 10254 (Tex. 
App.—Fort Worth Oct. 1, 2015, no pet.); Penright 
v. State, 2015 Tex. App. LEXIS 10108 (Tex. App.—
Houston [1st Dist.] Sept. 29, 2015, no pet.); Aviles-
Barroso v. State, 2015 Tex. App. LEXIS 9026 (Tex. 
App.—Houston [14th Dist.] Aug. 27, 2015, no pet.)).
 
The DNA Record Fee court cost is not an 
unconstitutional tax that violates separation of 
powers. The Carson “incidental and necessary” 
test is overruled.

Peraza v. State, 2015 Tex. Crim. App. LEXIS 764 
(Tex. Crim. App. July 1, 2015)

Writing for the unanimous Court, Judge Richardson 
fi rst looked to the case relied upon by the court of 

appeals, Ex parte Carson, 159 S.W.2d 126 (Tex. 
Crim. App 1942). In Carson, the Court held that the 
imposition of a $1 court cost to pay for law libraries 
in counties with more than eight district courts and 
more than three county courts was unconstitutional 
because it treated defendants differently depending 
on the county in which they were convicted. In 
Carson, the Court also noted that the court cost was 
not a legitimate cost of litigation and was neither 
necessary nor incidental to the trial of a criminal 
case.

In assessing how other states have evaluated the 
legality of court costs, the Court considered State v. 
Claborn, 870 P.2d 169 (Okla. Crim. App. 1994), in 
which the Oklahoma Court of Criminal Appeals held 
that a court cost need not arise out of the defendant’s 
particular prosecution in order to be legitimate. 
Furthermore, as long as the statutory assessment is 
reasonably related to the costs of administering the 
criminal justice system, it is not a tax in violation of 
separation of powers. 

The Court concluded that the Carson “necessary or 
incidental” test is too narrow. Under the Claborn 
standard, adopted by the Court, if the statute under 
which court costs are assessed provides for an 
allocation of such court costs to be expended for 
legitimate criminal justice purposes, then the statute 
allows for a constitutional application that will not 
render the courts as tax gatherers in violation of the 
separation of powers clause. What is a legitimate 
criminal justice purpose has to be considered on a 
case by case basis.

Sixty-fi ve percent of the fund goes to the 
management of the statewide criminal DNA 
database. Thirty-fi ve percent of the fund goes to the 
state highway fund, which goes toward collecting 
and managing DNA samples. These are both 
constitutional applications of the statute. Because the 
defendant did not demonstrate that every application 
of the statute would be unconstitutional, he did 
not meet his burden. The judgment of the court of 
appeals was reversed.

Commentary: In our AY 2015 analysis of the 14th 
Court of Appeals decision in Salinas v. State, 426 
S.W.3d 318 (Tex. App.—Houston [14th Dist.] 2014, 
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pet. granted), we posed the question of whether 
Carson was still good law. We observed that a lot 
has changed in Texas case law since 1942 and that 
Carson predated what we described as “the modern 
era of court costs in Texas.” See, “Case Law and 
Attorney General Opinion Update,” The Recorder 
(November 2014) at 35. Notably, when Carson was 
handed down, court costs were considered punitive. 
However, in Weir v. State, 278 S.W.3d 364 (Tex. 
Crim. App. 2009), the Court of Criminal Appeals 
declared that court costs were not punitive, but rather 
a recoupment of the costs of judicial resources. To 
this end, the Court’s opinion in Peraza is a logical 
extension of the subtle, yet signifi cant, sea-change 
which began in Weir. 

While it is too soon to say that Peraza marks the end 
of the trend in which court cost issues have regularly 
become “front and center” arguments in direct 
criminal appeals, it may very well be the beginning 
of the end. Court costs that are reasonably related to 
the costs of administering the criminal justice system 
have been provided new legal footing. The question 
now is what court costs, in Texas, if any, are not 
reasonably related to the costs of administering the 
criminal justice system? 

B. Collections

Allowing third-party private attorneys or vendors 
contracted for collections services to make 
notations about the status of collections efforts on 
court documents likely falls within a court’s broad 
discretion in managing the docket. 

Tex. Atty. Gen. Op. GA-1093 (12/8/14)

To the extent a third-party collection attorney or 
vendor changes a “court record” without the court’s 
knowledge or involvement, that activity is likely 
prohibited by Section 37.10 of the Penal Code 
(Tampering with a Government Record).

C. Attorney Conduct

Under Section 22.002(a) of the Government Code, 
the Texas Supreme Court only has the authority 
to issue a writ of mandamus when a lower 
court’s actions threaten to impair its appellate 

jurisdiction or nullify the effect of its judgments. 
The petition from a criminal law practitioner 
suspended from practicing before the Court of 
Criminal Appeals did not fall into either category, 
and the Court of Criminal Appeals is not a lower 
court. 

In re Dow, 2015 Tex. LEXIS 627 (Tex. June 26, 
2015)

The Texas Supreme Court’s authority to regulate 
the practice of law did not provide the Texas 
Supreme Court with the authority to issue the writ of 
mandamus. Similarly, a request for declaratory relief 
did not establish jurisdiction in the Texas Supreme 
Court. 

Commentary: In this case, the Court of Criminal 
Appeals was not attempting to determine what 
lawyers may practice before it. Rather, the Court 
of Criminal Appeals imposed a sanction for the 
violation of a rule that provided for such a sanction. 
The Texas Supreme Court did not view this as a 
threat to its authority to regulate the Texas bar. David 
Dow was suspended from practicing before the 
Court of Criminal Appeals for one year for repeated 
violation of rules adopted by the Court. The rules 
were adopted to ensure that pleadings in a death 
penalty case were fi led in time to be thoroughly 
considered by the courts. Granted, the Texas Supreme 
Court did not grant Dow the relief he sought. 
Nevertheless, the Texas Supreme Court does not 
endorse how this matter was handled by the Court of 
Criminal Appeals. To the contrary, in dicta, the Court 
stated that it did not agree that the Court of Criminal 
Appeals or any other Texas court is authorized to 
impose any such requirements on attorneys seeking 
to practice before them. 

V. Local Government

A provision in the San Antonio wrecker service 
ordinance setting the maximum fee a towing 
company could charge for the non-consent tow 
of an automobile was not preempted by the 
Texas Towing and Boot Act because even though 
the plain language of the Act and the ordinance 
established that they were both attempting to 
regulate the same activity, the ordinance did not 
confl ict with the Act. 
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State v. DeLoach, 458 S.W.3d 696 (Tex. App.—San 
Antonio 2015, pet. ref’d)

The defendant did not conclusively establish his 
affi rmative defense of mistake of law and was not 
entitled to an acquittal on appeal because even 
though he claimed that he had reasonably relied on 
an attorney general’s opinion, that opinion did not 
stand for the proposition that the municipal ordinance 
regulating non-consent tow fees that the defendant 
was charged with violating was preempted by the 
Texas Towing and Boot Act.

Assuming a municipality may adopt an 
ordinance providing for the impoundment of a 
vehicle when the driver provides no evidence of 
fi nancial responsibility, municipalities may not 
condition release of a vehicle so impounded upon 
presentation of such evidence to a vehicle storage 
facility.

Tex. Atty. Gen. Op. KP-0034 (8/14/15)

This opinion addresses the authority of municipalities 
to (1) seize a vehicle from an operator with no 
evidence of fi nancial responsibility; (2) adopt 
an ordinance providing for such seizure; and (3) 
adopt ordinances conditioning release of such 
seized vehicles on providing proof of fi nancial 
responsibility. In support of authority for seizure 
by local law enforcement, the opinion cites Texas 
intermediate courts of appeal and one federal district 
court, hinging the authorization on reasonableness. 
Regarding the ordinance, the opinion states that a 
home-rule municipality, and likely a general-law 
municipality, has authority to adopt an ordinance 
regarding the impoundment of vehicles for the 
offense of lack of fi nancial responsibility provided 
that such an ordinance is not in confl ict with any 
statute and also conforms to any constitutional 
constraints. 

However, the opinion does not fi nd authority for 
conditioning release of impounded vehicles on proof 
of fi nancial responsibility for several reasons. First, 
Chapter 2303 of the Occupations Code governs 

vehicle storage facilities, and specifi cally, Section 
2303.160 requires such facilities to release a vehicle 
to the owner or operator who pays any lawful charges 
and provides valid photo identifi cation. The opinion 
fi nds this as evidence of legislative intent to limit the 
release of a vehicle based on proper identifi cation 
rather than compliance of traffi c laws. Second, the 
opinion points out that requiring facilities to verify 
proof of fi nancial responsibility delegates the duty to 
enforce traffi c laws to such facilities. Finally, while 
a municipal ordinance may impose more stringent 
standards than a state statute, one that serves to 
narrow or restrict a state statute could be construed as 
a confl ict with state law.

A city is not authorized to appoint or contract 
with a private business to enforce the privileged 
parking provisions of Chapter 681 of the 
Transportation Code.

Tex. Atty. Gen. Op. KP-0033 (8/14/15)

Section 681.0101 of the Transportation Code 
authorizes a political subdivision to appoint a 
volunteer to “fi le a charge against a person who” 
violates the disabled parking provisions in Chapter 
681 of the same code. The question addressed 
is whether Section 681.0101 authorizes a city to 
pay a private business to enforce disabled parking 
provisions. The opinion says no.  According to this 
opinion, the term “person” in that statute does not 
include a legal entity because such an entity cannot 
possess such characteristics as citizenship and moral 
character or subscribe to an oath of offi ce as required 
by the statute. Further, a city’s regulation and 
enforcement of parking is an exercise of the State’s 
police power, which is a governmental function 
that a city cannot by contract or otherwise transfer 
to another entity absent specifi c constitutional 
authorization. The opinion hedges this prohibition 
with the ability of the city to delegate to others 
the right to perform acts and duties necessary to 
the transaction of the city’s business—whether a 
particular contract falls within these parameters, 
according to the opinion, is a question of fact.
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Traffic Safety: 

News You Can Use

Interested in Starting a Teen Court? 
TMCEC to Host a Teen Court Planning Seminar April 4-5 in Georgetown

Teen courts provide a voluntary alternative to traditional adjudication and sentencing for teenagers in 
municipal or justice courts. Texas teen courts are governed by Section 45.052 of the Texas Code of Criminal 
Procedure and Section 54.032 of the Texas Family Code. Where offered, young defendants are able to 
plead no contest or guilty and have their case heard amongst peers. Typically, instead of paying a fi ne, 
the defendant’s penalty will be in the form of community service, educational programs, and/or future 
participation in teen court. Once the penalty is satisfi ed, the case is dismissed and the offense does not count 
as a conviction on the defendant’s record. Teen courts have proven very successful in preventing impaired 
driving and other traffi c offenses committed by teenagers. 

There are multiple aims of teen court. Rather than simply assessing a fi ne that will likely be paid for by the 
defendant’s parents, teen court requires the teen to answer personally for his or her wrongdoing. This helps 
prevent repeat offenses as the defendant will not want to spend more time doing community service or going 
to teen court. Also, when a case is tried in front of juries and lawyers comprised of one’s peers, there can 
be a profound effect on the defendant. Last, a subsidiary yet important goal is to promote respect for and 
understanding of the legal system.

TMCEC, in conjunction with the Georgetown Municipal Court and the Texas Teen Court Association, 
will be hosting a Teen Court Planning Seminar from April 4-5, 2016 in Georgetown. While this seminar is 
geared toward municipal courts seeking to start a teen court, even those municipal courts with an established 
teen court are encouraged to attend. Participants will observe a live teen court session at the Georgetown 
Municipal Court and attend classes presented by experienced teen court administrators at the Comfort 
Suites at 11 Waters Edge Circle in Georgetown. With generous funding from the Texas Department of 
Transportation, this program will be offered free of charge and most travel and meals will be reimbursed. 

Space is limited, so register early! To register, contact Ned Minevitz at Ned@tmcec.com or 512.320.8274. 
For further information, please visit http://www.tmcec.com/mtsi/teen-court/. See you in Georgetown! 

On September 1, 2015, the Texas Driver Training Division transferred from Education Service Center 
Region 13 and the Department of Public Safety to the Texas Department of Licensing and Regulation 
(TDLR) and is now known as Driver Education and Safety. Moving forward, TDLR will regulate all private/
commercial driver’s education schools and instructors in Texas. TDLR will also be responsible for driving 
safety courses and their instructors as well as drug and alcohol awareness programs and their instructors. 
Should you have any questions about the transition, please contact either of the below TDLR representatives:

Gaye Estes    Kathy Phillips
gaye.estes@tdlr.texas.gov   katherine.phillips@tdlr.texas.gov
512.539.5683    512.539.5710
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The Impaired Driving Symposium Brings Together Judges from
 All Levels of the Texas Judiciary

On July 27-28, 2015, the Texas Municipal Courts Education Center (TMCEC) partnered with the Texas 
Association of Counties, the Texas Center for the Judiciary, and the Texas Justice Court Training Center to 
present the fi rst annual Impaired Driving Symposium. Held at the Omni Southpark in Austin, the Symposium 
focused on the anatomy of an impaired driving case from arrest to disposition. The Symposium was made 
possible by generous grants from the Texas Court of Criminal Appeals and the Texas Department of 
Transportation. Participant travel and meals were covered by these grants and CLE credit was offered. 

Impaired driving cases are complicated in that they are adjudicated at various levels of the judiciary. The 
Symposium provided an unprecedented opportunity for municipal judges, county judges, justices of the 
peace, and district court judges to better understand roles and responsibilities within an impaired driving case. 
Classes offered included Blood Search Warrants, Probable Cause: Stop, Investigate, Arrest; Setting Bond 
Conditions, Ignition Interlock and Bond Schematic, Compliance Issues, Interactive Session: Case Studies, 
Occupational Drivers’ Licenses, Blood Warrants and Children, and Legislative and Case Law Update. 

Municipal Judge Laura Anderson of Irving attended the Symposium. She wrote, “Judge Rodney Adams and 
I were amazed at all the information we received during the Impaired Driving Symposium. Specifi cally, we 
were really interested in the information regarding interlock orders. We issue those orders on a daily basis. 
We were under the impression that once those orders were sent to Dallas County, Dallas County Judges were 
monitoring the conditions of the interlock order. We had no idea that we were responsible for monitoring 
those interlock orders until the cases are fi led with Dallas County, which in Dallas County sometimes takes 
months for them to accept the case and assign a court and docket number. While at the seminar, we were 
able to talk to the Chief Misdemeanor Judge for Dallas County about the lapse in monitoring of interlock 
orders and she is going to work with Judge  Laura Weiser and all of the Dallas County misdemeanor judges to 
come up with a plan to tighten up the gaps. Without the opportunity to meet and hear from other magistrates, 
we would have never realized there was a problem. In essence, lives may be saved one day because of the 
Impaired Driving Seminar.”

As a follow-up to the Impaired Driving Symposium, Judge Adams reached out to the Dallas County Bond 
Supervision Unit to discuss coordination of interlock order compliance monitoring given what he had learned 
from the training.  During that discussion, Judge Adams was pleased to learn that interlock compliance 
monitoring does occur as ordered while cases are pending. Should a defendant fail to comply with the 
interlock order, the Bond Supervision Unit notifi es a county judge of non-compliance and expedites fi ling 
of the driving while intoxicated case (if it has not been fi led already), so that the county judge can conduct 
a hearing on non-compliance.  If an Irving case fi ling cannot be expedited, the Bond Supervision Unit has 
committed to notifying the Irving municipal judges of the non-compliance for appropriate action.  This 
coordination will provide a safeguard against defendants being able to violate the interlock order while the 
case is pending. The experiences of the Irving Municipal Court show the value of different levels of the 
judiciary collaborating on impaired driving issues. 

If you missed the fi rst Impaired Driving Symposium, the second annual Symposium will be held August 
4-5, 2016 at the Austin Sheraton located at 701 E. 11th St. If you attended the fi rst Symposium, we hope that 
you will attend the next edition as we will have new topics and presenters. Registration information can be 
found at www.tmcec.com in the coming months. If you have any questions, please contact Ned Minevitz at 
512.320.8274 or Ned@tmcec.com.
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2016 Municipal Traffic Safety Initiatives Awards 
Applications are due December 31, 2015! 

 Purpose: 
To recognize those who work in local municipalities and have made outstanding contributions to 
increase traffic safety by preventing impaired driving in their communities. This competition is a 
friendly way for municipalities to increase their attention to quality of life through traffic safety 
activities. Best practices will be shared across the state.  

 Eligibility:
Any municipal court in the State of Texas. Entries may be submitted on behalf of the court by the 
following:  Judge, Court Clerk, Deputy Court Clerk, Court Manager, Court Administrator, Bailiff, 
Marshal, Warrant Officer, City Manager, City Councilperson, Law Enforcement Representative, or a 
Community Member. 

 Awards: 
Award recipients will be honored at the Texas Municipal Courts Education Center (TMCEC) Traffic 
Safety Conference that will be held on March 20-22, 2016 in Dallas at the Omni Dallas Hotel at Park 
West.

Nine (9) awards are planned: 
 Two (2) in the high volume courts, serving a population of 150,000 or more;
 Three (3) in the medium volume courts, serving populations between 30,000 and 149,999; 

and
 Four (4) in the low volume courts, serving a population below 30,000.

For two court representatives, winning courts receive: complimentary conference registration, travel to 
and from the 2016 Traffic Safety Conference to include airfare or mileage that is within state 
guidelines, two nights of accommodations at the Omni Park West, and most meals and refreshments.  

 Honorable Mention: 
Any application that is reviewed and deemed outstanding and innovative may receive honorable 
mention at the discretion of TMCEC. Honorable mentions will be provided complimentary conference 
registration to attend the Traffic Safety Conference and will be recognized at the Traffic Safety 
Conference.

FOR MORE INFORMATION AND TO APPLY, PLEASE VISIT 
http://tmcec.com/mtsi/mtsi-awards/

Hard Copy applications were mailed in October. If you need another copy, please contact Ned Minevitz 
at Ned@tmcec.com or 512.320.8274 
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Community Outreach 
Traf c Safety

 Before Your Visit:

While at School and in the Classroom 

Do:

 
Talk with the teacher. Discuss the ages and experience of the students. 
Request that the teacher have name tags or name tents printed with students’ 
fi rst names. Consult with the teacher about what additional background 
materials might help the students. Have they been studying a particular unit 
that involves municipal court such as traffi c safety? Or is this a Career Day 
type program? Ask if you will have a computer and projector   
available—check the DRSR website for sample 
lessons and presentations (www.drsr.info).

• Check in at the offi ce fi rst. You will probably need to bring your driver’s license. 

• Translate legalese into English.

• Use a variety of methods and examples.

• Send material to the teacher for students to read before your presentation (a handbook or pamphlet, chart, 

case study, or newspaper articles).

• Have a planned outline of how you would like your presentation to proceed, but be prepared to be fl exible.

• Begin your presentation at the students’ level and relate to their world through hypothetical or real 

examples involving young people and the law.

• Briefl y tell the students about your work and explain the goals of your visit.

• Move around the room. Use the whiteboard to illustrate ideas or if available, a Powerpoint presentation to 

reinforce your points visually.

• Introduce only one or two main topics and explain them fully.

• Localize examples for students’ interest and understanding.

• Encourage questions. Repeat questions so all students can hear what was asked.

• Use humor and a personal approach.

• Express your appreciation to the teacher for incorporating study of the law into lesson plans. Reinforce 

this with a letter to the principal or superintendent.
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While at School and in the Classroom (continued)

Don’t: Avoid:

Community Outreach
TMCEC is encouraging judges and clerks to participate as resource 
persons in K-12 classrooms across Texas. As part of a TxDOT grant, 
TMCEC is working with the Law-Related Education Department of the 
State Bar of Texas to train teachers to teach students about traffi c safety 
and municipal courts in social studies classes. As part of this effort, 
TMCEC would like to encourage municipal court personnel to become 
resource persons in their home school districts. 
If you would like to participate in this program 
as a guest speaker, please email 
elizabeth@tmcec.com and we will add your 
name to our list of resource persons.

Adapted from 
Of Counsel to Classrooms, a 

publication of the Texas Young Lawyers 
Association.

• Lecture to students.

• Try to cover a broad range of topics in one class period.

• Talk down to students.

• Read a prepared speech, or read the powerpoint word for 

word. 

• Let one or two students dominate the discussion. Instead, 

call on other students or limit the number of questions per 

person.

• Feel you must defend everything about the operation of 

the legal system. An unrealistic portrait of the system 

can increase student cynicism; a thoughtful, balanced 

presentation can enhance understanding.

• Give advice on individual problems.

• Telling too many “war stories.” 

• Combining several classes.

• Students may be shy about asking 

questions in larger groups.

• Visiting schools before 

important state testing.
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271 Municpal Courts Participate in 

National Night Out!

National Night Out was October 6, 2015! 271 municipal courts reported participating in this great event. 
National Night Out is an annual community-building campaign that promotes the partnership between 
municipal courts and local government with citizens to make their community a safer place to live. Many 
municipal courts organize traffi c safety and anti-impaired driving exhibits on National Night Out. If you 
participated and are not on this list, please e-mail Ned@tmcec.com. For ideas on National Night Out activities 
for 2016, please visit http://www.tmcec.com/mtsi/national-night-out/. 

1.  Abilene
2.  Albany 
3.  Alice
4.  Alvin 
5.  Alvord
6.  Amarillo
7.  Anna
8.  Archer City
9.  Argyle
10. Arlington 
11. Azle
12. Balch Springs 
13. Bangs
14. Bastrop
15. Bayside
16. Bee Cave
17. Benavides
18. Bevil Oaks
19. Blooming Grove
20. Boerne
21. Bogota
22. Bonham
23. Bowie
24. Brackettville
25. Breckenridge
26. Bremond
27. Brenham
28. Bridgeport
29. Brookshire
30. Brookside Village
31. Brownsboro
32. Bryan 
33. Bunker Hill 
34. Burleson
35. Burnet 
36. Caddo Mills
37. Calvert
38. Canyon
39. Carrollton 
40. Castroville
41. Cedar Hill

42. Celeste
43. Chandler
44. Clear Lake
45. Cleburne 
46. Cleveland
47. Clute
48. Cockrell Hill 
49. Coffee City
50. Collinsville
51. Columbus 

52. Combes
53. Conroe 
54. Converse
55. Copperas Cove
56. Corpus Christi 
57. Crane
58. Crystal City
59. Cuero
60. Dayton
61. De Kalb
62. Del Rio
63. Decatur

64. Denison 
65. Dimmitt
66. Double Oak
67. Dripping Springs
68. Driscoll
69. Eagle Pass
70. East Mountain
71. Edinburg 
72. Edna
73. El Paso

74. Elgin
75. Elsa 
76. Encinal
77. Eustace
78. Fairview
79. Falfurrias
80. Fate
81. Ferris
82. Florence
83. Floresville
84. Forest Hill
85. Fort Stockton

86. Fort Worth
87. Fredericksburg
88. Freer
89. Frisco
90. Fritch
91. Gainesville
92. Garland
93. Garrett
94. Garrison
95. George West

96. Glenn Heights
97. Godley
98. Gonzales
99. Granger
100. Greenville
101. Groveton 
102. Gun Barrel City
103. Hallsville
104. Hamilton 
105. Haslet 
106. Hempstead
107. Hewitt

108. Hickory
109. Hico
110. Highland Park
111. Holiday Lakes
112. Holland 
113. Houston
114. Houston Municipal - 

Annex
115. Hunter’s Creek 

Village
116. Hutchins 
117. Hutto 
118. Irving 
119. Italy
120. Jacinto
121. Jamaica Beach
122. Jarrell
123. Jones Creek
124. Kaufman
125. Kilgore
126. Killeen
127. Kirbyville
128. Kyle 
129. La Marque
130. La Porte 
131. La Vernia
132. Laguna Vista
133. Lakeside 
134. Lakeway
135. Lancaster
136. Leander
137. Levelland
138. Lexington
139. Liberty
140. Linden 
141. Lipan
142. Live Oak
143. Lockhart
144. Lometa
145. Lufkin
146. Lyford



                                                                               The Recorder                                                                November 2015Page 47

147. Mabank
148. Madisonville
149. Magnolia
150. Manor
151. Manvel
152. Marble Falls
153. Marlin
154. Maypearl
155. McKinney
156. Melissa 
157. Mexia
158. Milford
159. Mineola
160. Mineral Wells
161. Missouri City
162. Monahans
163. Montgomery
164. Nassau Bay
165. Natalia
166. Navasota 
167. Nederland 
168. Needville
169. Nixon
170. Nolanville
171. Oakwood
172. Odessa
173. Olmos Park

174. Onalaska
175. Ovilla
176. Palm Valley
177. Paris
178. Parker 
179. Pasadena
180. Pearland
181. Pearsall
182. Pecos City
183. Penitas
184. Pfl ugerville
185. Pharr
186. Pilot Point 
187. Piney Point Village
188. Plainview
189. Pleasanton
190. Port Arthur
191. Port Lavaca
192. Port Neches
193. Pottsboro
194. Premont
195. Princeton
196. Progreso
197. Providence Village
198. Quinlan
199. Rancho Viejo
200. Ranger

201. Raymondville
202. Red Oak
203. Reno
204. Rhome
205. Richardson
206. Richland Hills 
207. Richmond
208. Richwood
209. Rio Grande City
210. Roanoke
211. Robstown
212. Rockwall
213. Roman Forest
214. Ropesville
215. Rosebud
216. Royse City
217. Sachse
218. San Antonio
219. San Marcos
220. Sansom Park
221. Santa Rosa 
222. Schertz
223. Seven Points
224. Shady Shores
225. Sinton
226. Slaton
227. Socorro

228. Somerville
229. South Houston
230. Spearman
231. Springtown 
232. Stafford
233. Stagecoach
234. Stamford
235. Sunray
236. Taft 
237. Temple
238. Tenaha
239. Terrell Hills
240. Texarkana
241. Thrall
242. Three Rivers
243. Tom Bean
244. Trinidad
245. Tye 
246. Tyler
247. Universal City
248. University Park
249. Uvalde
250. Valley Mills
251. Van 
252. Van Alstyne
253. Venus
254. Vinton

255. Waelder
256. Waskom
257. Waxahachie
258. Weatherford
259. West Columbia
260. West Lake Hills 
261. West Tawakoni
262. West University 

Place
263. Whitehouse
264. Whitney
265. Winnsboro
266. Woodcreek
267. Woodville
268. Woodway
269. Wylie 
270. Yoakum
271. Yorktown

 

 

 

 

2015 Bench Book 

$25 

2015 Forms Book 

$25 
CD-ROM $5 (No S&H) 

O r d e r i n g  I n f o r m a t i o n  
$ 3 . 9 5  S h i p p i n g  C h a r g e  P e r  B o o k  
S t a n d a r d  D e l i v e r y  w i t h i n  4 - 6  B u s i n e s s  D a y s  
O r d e r  F o r m :  
h t t p : / / t m c e c . c o m / f i l e s / 5 6 1 4 / 1 2 3 4 / 4 1 9 8 / P u b l i
c a t i o n O r d e r F o r m . p d f  

The TMCEC Bench Book  is a 
reference guide for Texas municipal 
judges serving in their capacity as 
trial court judges and magistrates. The 
publication consists of 17 chapters 
containing over 100 checklists aimed 
to assist municipal judges and 
magistrates in every part of their 
decision-making process. It is 
designed for quick reference and 
contains scripts and easy-to-follow 
procedural guidelines as well as 
references to applicable statutes, 
Attorney General Opinions, and case 
law. 

Both books have been updated to 
reflect changes made by the 84th 
Legislature. 
 
The TMCEC Forms Book  provides 
over 250 ready-to-use forms, notices, 
letters, warnings, and ordinances 
specific for use by municipal judges, 
court clerks, and municipal 
prosecutors. These forms may be 
modified to suit the individual needs 
of each court. 

 

www.tmcec.com
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Dear Texas Municipal Courts: 

Municipal Courts Week 2015 was a huge success! Please allow us to congratulate you on your outstanding 
work. Recognized in Texas House Resolution 1142, Municipal Courts Week is a time to show appreciation 
for all that municipal courts and their staff  do. Municipal courts across the Lone Star State celebrated 
Municipal Courts Week in various ways from traffi  c safety and anti-impaired driving displays for the 
public to staff  appreciation luncheons. For ideas on what your court can do for Municipal Courts Week 
2016, please visit http://www.tmcec.com/mtsi/municipal-courts-week/. 

   Did you know? 
• Municipal courts in Texas hear more than 14 million criminal cases each year and come into 

contact with more defendants than all other levels of the judiciary combined
• Th ere were 1,288 municipal judges in Texas as of September 2014 – more than in any other 

level of the Texas judiciary
• Municipal courts in Texas have 3,481 excellent staff  members without whom municipal courts 

simply could not function
• Proportionally, Texas municipal judges receive the fewest complaints against them in the State 

Commission on Judicial Conduct. Th ere were 81 total complaints in FY14 against municipal
judges - a 6% rate - the lowest percentage against any type of judge

Please e-mail us with what you did for Municipal Courts Week! We will be posting activities and photos 
on our website.

Th e following municipal courts confi rmed their participation in Municipal Courts Week:

`

Municipal court dockets in Texas are becoming increasingly complex with the new truancy laws and 
other laws coming out of the recent legislative session. We just wanted to let you know that we at the Texas 
Municipal Courts Education Center appreciate all that you do. 

Sincerely,
Th e TMCEC Staff 
Th e TMCEC TxDOT 
Grant Staff 
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From the Center

Clerk Certification Updates

Automatic Clerks Renewals for TMCEC Attendees!
Starting September 1, 2015, clerks who attend Live/In-Person TMCEC training will not be required to also submit a renewal application. 
The Record of Attendance completed at the end of the seminar will serve as verifi cation for hours and thus a Renewal Application no 
longer needs to be submitted. Four to six weeks after the seminar, renewals will automatically be processed. To verify that hours have 
properly been recorded, please log onto: http://register.tmcec.com/web/online and click the “Certifi cation Renewal” tab to show the most 
current year renewed.  Letters confi rming renewals will no longer be sent as we encourage participants to verify their status online.
Please Note: Clerks who acquire hours through TMCEC Archived Webinars, or with other approved providers, must still submit a 
renewal application, as well as copies of all training certifi cations.

Prep Session Minimums - TMCEC Prep Sessions at regional seminars are now contingent upon a minimum of four people, per level, 
registering two weeks prior to the start date of the seminar. However, TMCEC offers numerous learning tools though the Online Learning 
Center (OLC), such as practice exams, fl ashcards, and quizzes. Online, interactive prep sessions will also be added soon. Stay tuned for 
more details!

Discussion Forum - The OLC now hosts a discussion page for anyone participating, or wanting to participate, in the Clerk Certifi cation 
Program. Looking for a study partner? Have a question about something you read in the study guides? Need a little motivation to keep 
studying? Post it here in this open forum!
**Please note, if you have a specifi c question for the TMCEC staff, please contact us directly. This forum is for participants to connect 
with one another and TMCEC staff will not be regularly monitoring the discussions. This forum was created specifi cally for the Clerk 
Certifi cation Program, so discussions should be related to this subject matter. Once logged onto the OLC, visit the “Online Learning 
Modules” section and you will see the “Clerks Flash Cards” and “Discussion Forum.”

New Level III Book - Starting September 1, 2015, The 5 Levels of Leadership: Proven Steps to Maximize Your Potential by John C. 
Maxwell will be added to the Level III Reading list. This book does not replace any books, but instead is an addition to the existing books. 
Testing over this book will not begin until September 1, 2015.

Texas law provides that prosecutions in a municipal court shall be conducted by the city attorney or by a deputy city attorney. Such 
prosecutors have an ethical and legal obligation to not only represent the State of Texas, but to see that justice is done. TMCEC is a 
clearinghouse for information relating to the prosecution of fi ne-only misdemeanors in Texas. Since 1992, TMCEC has offered specialized 
continuing legal education to prosecuting attorneys from across the state. Currently, more than 700 attorneys licensed in Texas prosecute 
in municipal court. Fine-only misdemeanors are also prosecuted in justice and county courts. The TMCEC Prosecutor Conferences are 
uniquely designed to help prosecutors and other attorneys stay abreast in information necessary to maintaining professional competence. 
Presentations focus on emerging topics, ethics, as well as procedural, substantive, and case law.

Attendance Policy at Prosecutors Seminars: TMCEC asks that participants attend the entire conference. As this program is underwritten 
by public monies, it is required that participants attend all sessions to ensure the best use of public resources. Please do not enroll in the 
program if you do not intend to stay the entire time.

CLE Credit: These conferences will be submitted for CLE credit by the State Bar of  Texas. We plan to provide at least one hour of ethics 
at each school. The pre-conference offers an additional three hours of CLE credit. The TMCA Board adopted the $100 fee that applies 
only to attorney judges and prosecutors who wish to receive CLE credit for their attendance at TMCEC programs. The fee is voluntary, 
is deposited in the TMCA private fund account, and is used for expenditures not allowed by the Texas Court of Criminal Appeals 
(compensation, membership services, and building fund). If you do not wish to seek CLE credit from TMCA, you can obtain it from 
another provider.

Prosecutors Conferences

Houston
March 28-30, 2016 (M-T-W) 
Omni Houston Westside

13210 Katy Freeway
Zip Code: 77079

281.558.8338

Corpus Christi
June 5-7, 2016 (Su-M-T) 
Omni Corpus Christi

900 N. Shoreline
Zip Code: 78401

361.887.1600

Registration Fee: Municipal prosecutors (attorneys who are hired or retained 
to prosecute in a municipal court) may register for either of the prosecutors 
conferences. Housing, two breakfasts, and one lunch are included with the 
fee. The registration fee is $250 ($350 with CLE) if housing is requested.  
Municipal prosecutors who do not need housing at the conference hotel may 
pay a $100 registration fee ($200 with CLE). Attendees who must cancel for 
any reason will be charged a $100 cancellation fee if notice of cancellation 
is not received at least 10 business days prior to the conference. A 
registration fee of $300 ($400 with CLE) will be charged to attorneys who are 
not hired or retained to prosecute in a municipal court.
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TEXAS MUNICIPAL COURTS EDUCATION CENTER
FY16 REGISTRATION FORM:  

Regional Judges & Clerks Seminar, Court Administrators, Bailiffs & Warrant Offi cers, and 
Level III Assessment Clinic

Conference Date: __________________________________________         Conference Site:  _______________________________________
     Check one: 

              

By choosing TMCEC as your MCLE provider, attorney-judges help TMCA pay for expenses not covered by the Court of Criminal Appeals grant. 
Your voluntary support is appreciated. The CLE fee will be deposited into the grantee’s private fund account to cover expenses unallowable under 
grant guidelines, such as staff compensation, membership services, and building fund.

Name (please print legibly): Last Name: ________________________________   First Name: __________________   MI: ______________

Names you prefer to be called (if different): _________________________________________________Female/Male:  ________________

Position held: ________________________Date appointed/hired/elected: _________________________Are you also a mayor?: _________

Emergency contact (Please include name and contact number):_______________________________________________________________

HOUSING INFORMATION - Note: $50 a night single room fee
TMCEC will make all hotel reservations from the information you provide on this form. TMCEC will pay for a double occupancy room at all 
regional judges and clerks seminars. To share with a specifi c seminar participant, you must indicate that person’s name on this form.  
 I request a private room  ($50 per night : ____ # of nights x $50 = $_______ ). TMCEC can only guarantee a private room, type of room (queen, king, 
or 2 double beds*) is dependent on hotels availability. Special Request: _________________________________
 I request a room shared with a seminar participant. Room will have 2 double beds. TMCEC will assign roommate or you may request roommate by 
entering seminar participant’s name here:___________________________________________________________
 I do not need a room at the seminar.

 Hotel Arrival Date (this must be fi lled out in order to reserve a room): _____________________
*If you bring a companion with you to stay in the hotel, the hotel reserves the right to charge an additional fee.

Municipal Court of:  _______________________________________________________  Email Address:  _______________________________

Court Mailing Address: __________________________________________  City: ____________________________  Zip: _________________

Offi ce Telephone #: _____________________________________________  Court #: _____________________  Fax:  _____________________

Primary City Served: ____________________________________________  Other Cities Served: ______________________________________

I have read and accepted the cancelation policy, which is outlined in full on page 10-11 of the Academic Catalog and under the Registration section 
of the website, www.tmcec.com. Full payment is due with the registration form. Registration shall be confi rmed only upon receipt of the 
registration form (with all applicable information completed) and full payment of fees.
          ________________________________________________________        ________________________________  
                                 Participant Signature   (may only be signed by participant)                                             Date

 

 PAYMENT INFORMATION: 
 Registration/CLE Fee: $___________    +    Housing Fee: $_________________    =    Amount Enclosed: $___________
       Check Enclosed (Make checks payable to TMCEC.)                    
       Credit Card  

    Credit Card Payment: 
                                            Amount to Charge:      Credit Card Number                                                          Expiration Date     
    Credit card type:           $______________        __________________________________________       _______________
        MasterCard             
        Visa Name as it appears on card (print clearly):  ________________________________
                     Authorized signature:  _________________________________________________

Please return completed form with payment to TMCEC at 2210 Hancock Drive, Austin, TX 78756, or fax to 512.435.6118.

 Non-Attorney Judge ($50)
 Attorney Judge not-seeking CLE credit ($50)
 Attorney Judge seeking CLE credit ($150)
 Regional Clerks ($50)

 Traffi c Safety Conference - Judges & Clerks ($50) 
 Level III Assessment Clinic ($100)
 Court Administrators Seminar ($100)
 Bailiff/Warrant Offi cer ($100)

*Bailiffs/Warrant Offi cers: Municipal judge’s signature required to attend Bailiffs/Warrant Offi cers’ program.

Judge’s Signature: __________________________________________________  Date: ______________________ 

DOB: ___________________________________   TCOLE PID # _______________________________________



                                                                               The Recorder                                                                November 2015Page 51

  TEXAS MUNICIPAL COURTS EDUCATION CENTER 
FY16 REGISTRATION FORM: 

New Judges and New Clerks, and Prosecutors Conferences
Conference Date: ______________________________________________  Conference Site:  _______________________________________
Check one:

                      

By choosing TMCEC as your MCLE provider prosecutors help TMCA pay for expenses not covered by the Court of Criminal Appeals grant. Your voluntary 
support is appreciated. The CLE fee will be deposited into the grantee’s private fund account to cover expenses unallowable under grant guidelines, such as staff 
compensation, membership services, and building fund.

Name (please print legibly): Last Name: ________________________________   First Name: __________________   MI: ______________
Names you prefer to be called (if different): _________________________________________________Female/Male:  ________________
Position held:  _____________________________________________________________________________________________________
Date appointed/hired/elected: ____________________________________Years experience: ______________________________________
Emergency contact (Please include name and contact number): ______________________________________________________________

HOUSING INFORMATION
TMCEC will make all hotel reservations from the information you provide on this form. TMCEC will pay for a single occupancy room at the 
following seminars: four nights at the new judges seminars, four nights at the new clerks seminars, and two nights at the prosecutors conference (if 
selected). To share with another seminar participant, you must indicate that person’s name on this form.  
 I need a private, single-occupancy room. TMCEC can only guarantee a private room, type of room (queen, king or 2 double beds*) is dependent on 
hotels availability. Special Request: _________________________________
 I need a room shared with a seminar participant. Room will have 2 double beds. TMCEC will assign you a roommate or you may request a roommate 
by entering seminar participant’s name here:  ______________________________________________________________________  
 I do not need a room at the seminar.

 Hotel Arrival Date (this must be fi lled out in order to reserve a room):______________________
*If you bring a companion with you to stay in the hotel, the hotel reserves the right to charge an additional fee.

Municipal Court of:  _______________________________________________________  Email Address: _______________________________
Court Mailing Address: __________________________________________  City: ____________________________  Zip:_________________
Offi ce Telephone #: _____________________________________________  Court #: _____________________  Fax: _____________________
Primary City Served: ____________________________________________  Other Cities Served:______________________________________

 STATUS  (Check all that apply):   
 Full Time     Part Time   Attorney    Non-Attorney   Court Clerk  Deputy Court Clerk 
 Presiding Judge  Court Administrator   Prosecutor  Mayor (ex offi cio Judge)
 Associate/Alternate Judge    Bailiff/Warrant Offi cer                   Justice of the Peace  Other ____________ 

I have read and accepted the cancelation policy, which is outlined in full on page 10-11 of the Academic Catalog and under the Registration section 
of the website, www.tmcec.com. Full payment is due with the registration form. Registration shall be confi rmed only upon receipt of the 
registration form and full payment of fees.

              ________________________________________________________        ________________________________  
                                 Participant Signature   (May only be signed by participant)                                             Date

 PAYMENT INFORMATION: Payment will not be processed until all pertinent information on this form is complete. 
     Check Enclosed (Make checks payable to TMCEC.)    Amount Enclosed: $______________                
     Credit Card  
    Credit Card Payment: 
                                         Amount to Charge:            Credit Card Number                                                         Expiration Date     
    Credit card type:          $______________             _________________________________________       _____________
       MasterCard          
       Visa        Name as it appears on card (print clearly):  ___________________________________
                         Authorized signature:  ____________________________________________________

 
 Please return completed form with payment to TMCEC at 2210 Hancock Drive, Austin, TX 78756, or fax to 512.435.6118.

 New, Non-Attorney Judge Program ($200)                      
 New Clerk Program ($200)
 Non-municipal prosecutor seeking CLE credit ($400)
 Non-municipal prosecutor not seeking CLE credit ($300)

 Prosecutor not seeking CLE/no room ($100)       
 Prosecutor seeking CLE/no room ($200)
 Prosecutor not seeking CLE/with room ($250)
 Prosecutor seeking CLE/with room ($350) 
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2015 2016 TMCEC Academic Schedule At A Glance

Seminar Date(s) City Hotel Information

Clerks One Day Clinic November 12, 2015 (Th) Midland Courtyard Marriott
1505 Tradewinds Boulevard, Midland, TX 79707

New Judges & Clerks Seminar December 7-11, 2015 (M-T-W-Th-F) Austin Omni Southpark Austin
4140 Governors Row, Austin, TX 78744

Regional Judges & Clerks Seminar January 5-7, 2016 (T-W-Th) San Antonio Omni San Antonio at the Colonnade
9821 Colonnade Boulevard, San Antonio, TX 78230

Regional Clerks Seminar January 10-12, 2016 (Su-M-T) Galveston
San Luis Resort
 5222 Seawall Boulevard Galveston, TX 77551

Clerks One Day Clinic January 21, 2016 (Th) McAllen
Doubletree Hotel
1800 S. 2nd Street, McAllen, TX 78503

Level III Assessment Clinic January 25-28, 2016 (M-T-W-Th) Austin Crowne Plaza Austin
6121 IH 35 North, Austin, TX 78752

Regional Judges Seminar February 7-9, 2016 (Su-M-T) Galveston San Luis Resort
5222 Seawall Boulevard, Galveston, TX 77551

Regional Judges and Clerks Seminar February 14-16, 2016 (Su-M-T) Houston Omni Houston Westside
13210 Katy Freeway, Houston, TX 77079

Regional Judges Seminar March 7-9, 2016 (M-T-W) Addison
Crowne Plaza Dallas Galleria - Addison
14315 Midway Road, Addison, TX 75001

Regional Clerks Seminar March 9-11, 2016 (W-Th-F) Addison Crowne Plaza Dallas Galleria - Addison
14315 Midway Road, Addison, TX 75001

New Judges & Clerks Orientation March 16, 2016 (W) Austin TMCEC
2210 Hancock Drive, Austin, TX 78756

Traffic Safety Conference March 20-22, 2016 (Su-M-T) Dallas Omni Dallas at Park West
1590 Lyndon B Johnson Fwy, Dallas, TX 75234

Prosecutor's Seminar March 28-30, 2016  (M-T-W) Houston Omni Houston Westside
13210 Katy Freeway, Houston, TX 77079

Teen Court Seminar April 4-5, 2016 (M-T) Georgetown Comfort Suites
11 Waters Edge Cir, Georgetown, TX 78626

Regional Judges & Clerks Seminar April 11-13, 2016 (M-T-W) Lubbock Overton Hotel
2322 Mac Davis Ln. Lubbock, TX 79401

One Day Clinic April 14, 2016 (Th) Nacogdoches Hampton Inn & Suites
3625 South Street Nacogdoches, TX 75964

Regional Clerks Seminar April 25-27, 2016 (M-T-W) S. Padre Island Isla Grand Beach Resort
500 Padre Boulevard, S. Padre Island, TX 78597

Regional Attorney Judges Seminar May 1-3, 2016 (Su-M-T) S. Padre Island
Isla Grand Beach Resort
500 Padre Boulevard, S. Padre Island, TX 78597

Regional Non-Attorney Judges Seminar May 3-5, 2016 (T-W-Th) S. Padre Island Isla Grand Beach Resort
500 Padre Boulevard, S. Padre Island, TX 78597

Mental Health Summit May 9-11, 2016 (M-T-W) Austin Omni Southpark Austin
4140 Governors Row, Austin, TX 78744

Bailiffs and Warrant Officers Seminar May 16-18, 2016 (M-T-W) Dallas Omni  Dallas at Park West
1590 Lyndon B Johnson Fwy, Dallas, TX 75234

New Judges & Clerk Orientation June 1, 2016 (W) Austin TMCEC
2210 Hancock Drive, Austin, TX 78756

Prosecutors & Court Administrators Seminar June 5-7, 2016 (Su-M-T) Corpus Christi Omni Corpus Christi
900 N. Shoreline, Corpus Christi, TX 78401

Regional Judges & Clerks Seminar June 20-22, 2016 (M-T-W) El Paso Wyndham El Paso Airport Hotel
2027 Airway Boulevard, El Paso, TX 79925

Juvenile Case Mangers Seminar June 27-29, 2016 (M-T-W) Austin Omni Southpark Austin
4140 Governors Row, Austin, TX 78744

New Judges & Clerks Seminar July 11-15, 2016 (M-T-W-Th-F) Austin Omni Southpark Austin
4140 Governors Row, Austin, TX 78744

Impaired Driving Symposium August 4-5, 2016 (Th-F) Austin Austin Sheraton
701 E. 11 St. Austin, Texas 78701

Register Online: http://register.tmcec.com

Note: There are special registration forms to be used to register for the Traffi c Safety Conference, Teen Court Planning 
Seminar, Mental Health Summit, and Impaired Driving Symposium. Please email register@tmcec.com for a registration form.
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One Day Clerk Clinics

TMCEC has partnered with the Texas Court Clerks Association (TCCA) to offer more educational opportunities to clerks throughout 
the state, particularly those in more rural cities. These programs will offer topics similar to those at the regional clerks conference 
such as legislative updates, legal aid vs legal advise, professionalism/ethics, and statutory reporting. These programs are designed for 
both experienced and new clerks. Judges may also attend for "fl ex-time" credit. 

The programs will be from 8:00 a.m. to 5:00 p.m. There is no registration fee. To register visit www.tmcec.com. Registration is only 
available online. Breakfast and lunch will be provided. Hotel rooms will not be provided, as this program is designed for local courts.  
The fi rst one was offered November 12, 2015 in Midland and was highly rated by participants. 

Nacogdoches

   April 14,  2016 (Th)

Hampton Inn & Suites
3625 South Street
Zip Code: 75964

936.560.9901
Register by: 3/14/16

McAllen

   Januar y 21,  2016 (Th)

Doubletree Hotel
1800 S. 2nd Street

Zip Code: 78503
956.686.3000

Register by: 12/21/15

Januar y 21,  2016 April 14,  2016

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Name:   
Court:   
Court Address:   
City, State, Zip:   
Court Telephone Number: (        )    
Email Address:    

 Send receipt to above email address? 
 

 
 
 
CREDIT CARD PAYMENT INFORMATION:  

 MasterCard 
 Visa  

Credit card number:   
Expiration Date:   
Verification # (found on back of card):   
Zip code associated with card:   
Name as it appears on card (print clearly):   
  
Amt to be Charged :   

Authorized signature:   

All orders must be prepaid. Send order and make checks 
payable to:  

Texas Municipal Courts Education Center 
2210 Hancock Drive 
Austin, Texas 78756 

 
Fax: 512.435.6118

: 

Green Book 

$10 

Texas Class C and Fine-only 

Misdemeanors (green cover) 

($10.00) A comprehensive listing of 

all Class C Misdemeanor offenses 

defined by state law.  

Updated in 2015 

TMCEC Shipping Charges 
 

For Orders Totaling:  Please add: 
$0 - $25   $3.95 
$25.01 - $50        $5.95 
$50.01 - $75   $8.95 
$75.01 - $100   $10.95 
$100.01 - $150  $12.95 
$150.01 - $200  $14.95 
$200.01 plus   $16.95 

 
Standard delivery within 4-6 business days for  

in-stock items. 
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In March 2016, TMCEC will be offering a three-day Municipal Traffi c Safety 
Initiatives Conference with funding from the Texas Department of Transportation (TxDOT). Municipal judges, clerks, prosecutors, 
and juvenile case managers are invited to attend. This is a unique conference featuring traffi c safety awards and an opportunity to 
collaborate with other cities, vendors, and traffi c safety specialists. Municipal courts that make traffi c safety a local priority truly 
make a difference. For conference veterans and newcomers alike, this conference aims to be a call to action while providing the tools 
necessary for implementation.

Traffic Safety Conference

March 20-22, 2016 (Su-M-T)
Omni Dallas at Park West 

1590 Lyndon B. Johnson Fwy
Zip Code: 75234

972.869.4300
Register by: February 19, 2016

Enrollment is limited to 175 eligible participants. Please register early to guarantee 
your place in the program. Space is limited. Participants who have already attended or 
plan to attend a TMCEC regional conference, may also attend this program at their own 
expense. TMCEC is seeking representation from all areas of the state. A limited number 
of city offi cials (mayor, council person, or city manager), if accompanied by a municipal 
judge or clerk, may attend and will be provided with two nights housing and conference 
meals and materials ($100 registration fee). Late registrants will be allowed to attend only 
if space is available. The registration fee is $50 for municipal judges and court person-
nel. Attendance at this conference fulfi lls the mandatory judicial education requirements 
for judges and attorneys can receive free CLE credit. Note: This conference does not 
count for TCOLE credit. 

Participants should bring suffi cient funds for dinner each evening, meals while travel-
ing, and incidental expenses. Those attending will receive two night’s accommodations 
(double) at the Omni Dallas Hotel at Park West, at no charge if sharing with another 
participant; however, the hotel will require a credit card or cash deposit for telephone 
calls, meals charged to the room, and movies. A single private room may be requested at 
a rate of an extra $50 per night. 

For additional information, contact TMCEC 
(800.252.3718 or tmcec@tmcec.com).

How Can You Get Most of Your Expenses Covered? 

Municipal Traffi c Safety Initiatives Award recipients will be 
recognized at this conference and selected courts will receive, 
for two municipal court representatives, complimentary 
conference registration, travel to and from the Traffi c Safety 
Conference including airfare or mileage that is within state 
guidelines, two night’s accommodations at the beautiful Omni 
Dallas Hotel at Park West, and most meals and refreshments.  
To fi nd out how your court can be selected to receive this 
honor, go to: www.tmcec.com/mtsi/mtsi-awards/. 

The conference agenda will be released in December 2015. 
You may also look on the TMCEC website at www.tmcec.com 
and click on the Municipal Traffi c Safety Initiatives graphic 
for more information. 

This conference is funded in part by a TxDOT grant.
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Mental Health and Impaired Driving

Impaired Driving Symposium:

TMCEC, in partnership with the Texas Association of Counties, Texas 
Center for the Judiciary, and Texas Justice Court Training Center, 
proudly present an Impaired Driving Symposium for judges with 
funding from the Texas Court of Criminal Appeals and the Texas 
Department of Transportation.
 
This symposium is only for judges and will count for eight hours of 
judicial education credit as well as CLE credit.
 
This joint program brings together judges of all levels to discuss 
impaired driving issues. Most importantly, this conference provides an 
opportunity to discuss these issues with fellow judges in order to better 
understand roles and responsibilities when dealing with an impaired driving case.
 
The symposium will be held at the Sheraton Austin Hotel at the Capitol on August 4-5, 2016. The deadline to register is July 1, 
2016. Email tmcec@tmcec.com for a registration form. A limited amount of travel funds are available to reimburse participants.

Mental Health Summit:
 

May 9-11, 2016 (M-T-W)
Omni Southpark 
Hotel in Austin 

4140 Governor's Row
Zip Code: 78744

512.448.222
Register by: April 8, 2016

Email tmcec@tmcec.com for a 
registration form.

TMCEC proudly presents a Mental Health Summit 
primarily for municipal judges, magistrates, and 

prosecutors. The goal of this summit is to equip and 
inspire participants to impact their communities by 

changing the way the criminal justice system 
responds to mental illness. This seminar will 
not only empower participants to better serve 

individuals with mental illness, but also outline 
the big picture so that participants can lead 

their communities and bring the right people 
together to improve the quality of the 
administration of justice in Texas. 
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TMCEC MISSION
STATEMENT

To provide high quality judicial 
education, technical assistance, and 
the necessary resource materials to 
assist municipal court judges, court 
support personnel, and prosecutors 
in obtaining and maintaining 
professional competence.

TEXAS MUNICIPAL COURTS 
EDUCATION CENTER
2210 Hancock Drive
AUSTIN, TX 78756
www.tmcec.com
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Why register online for 
TMCEC programs? 

 
 

register.tmcec.com 


