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I. Lessons from Ferguson

How much do you know about Ferguson, Missouri? 

If you are like most Americans, what you know about the 
subject is limited to what you gleaned from the cable news 
networks: on August 9, 2014, Officer Darren Wilson shot and 
killed 18-year-old Ferguson resident Michael Brown. The 
incident set off a year of protests that placed a community of 
20,000 people at the center of a vigorous debate about the 

relationship between police and African Americans, the mil-
itarization of law enforcement, and the use of force doctrine.  

In less than two years, what began as a discussion about 
criminal justice policy evolved into a national dialog on 
social justice and economic inequality. In response to the 
shooting, the United States Department of Justice (DOJ) 
conducted an investigation into the policing practices of the 
Ferguson Police Department (FPD). In March 2015, the DOJ 
announced that the FPD had engaged in misconduct by 
discriminating against African Americans and applying racial 
stereotypes in a “pattern or practice of unlawful conduct.”1  

While the 100-page DOJ report focused primarily on 
FPD law enforcement shortcomings, it also described 
how practices in the Ferguson Municipal Court imposed 
substantial and unnecessary barriers to indigent defen-
dants, eroded community trust, undermined the FPD, and 
exacted a devastating toll on Ferguson and its residents:  

St. Louis County’s municipal courts [includ-
ing the Ferguson Municipal Court] didn’t kill 
Michael Brown. But they were a major contrib-
utor to the outrage and distrust that was on 
display in Ferguson following Brown’s death.  
Activists now contend that local courts 
throughout the nation are no differ-
ent from the Ferguson Municipal Court 
and are operating “debtors’ prisons.”2  

In March 2016, the DOJ issued a letter to state and local 
courts regarding their legal obligations with respect to the 
enforcement of fines and fees. That letter put all courts on 
notice that the “feds are joining the fight” as part of a broader 
campaign against what former United States Attorney Gen-
eral Loretta Lynch called “the criminalization of poverty.” 

Missouri municipal courts were sued for unjust jail sen-
tences, referred to by defense counsel as “poverty vio-
lations.”3   Civil rights attorneys around the country soon 
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adopted a strategy to force reform in courts that allegedly 
targeted the poor: aggressively file lawsuits and publicize 
them in the media (i.e., impact litigation). Civil rights lawyers 
brought suits in New Orleans; Rutherford County, Tennes-
see; Biloxi and Jackson, Mississippi; Benton County, Wash-
ington; and Alexander City, Alabama.4  In Texas, federal 
courts have dismissed lawsuits against the City of Austin 
and the City of Amarillo. A federal law suit against the 
City of El Paso was dismissed in part.  In November 2016, 
a federal law suit was filed against the City of Santa Fe. 

In September 2016, the National Consumer Law Center 
in collaboration with the Criminal Justice Policy Program 
at Harvard Law School published Confronting Crimi-
nal Justice Debt: A Guide for Litigation. It is a valuable 
resource for municipal lawyers seeking to better under-
stand various related legal issues (civil and criminal).  

For municipal attorneys, Ferguson and the increased use 
of impact litigation raises the question, “What if this was 
your hometown – is there something you could do to 
prevent a similar tragedy?” Fortunately, the DOJ report 
provides insights that may help other cities through-
out the United States avoid a comparable experience. 

A. Lesson One: Focus (Refocus) on the Proper 
Role of Local Courts

A court is authorized to generate revenue incidental-
ly through the imposition of fines. And despite rhetoric 
to the contrary, there are strong policy arguments for 
expanded use of fines and other monetary sanctions in 
the American criminal justice system. Fines offset crim-
inal justice costs and are cheaper to administer than 
jails and prisons; and offenders are potentially spared 
the criminalizing effects of incarceration and the long-
term stigmatization that reduces income earning potential. 

If, however, a court is viewed by government primarily 
as a source of revenue (as was the case in Ferguson),5  
the integrity of the judicial system is at grave risk. This 
is particularly true for municipal courts, with which the 
public interacts (whether as a party, juror, witness, and 
so on) more than all other courts combined.6 In the wake 
of Ferguson-inspired lawsuits, now is an ideal time to 
remind local officials and employees that judicial inde-
pendence best serves the interests of the public and 
the interests of government. It ensures that the public 
has access to fair and impartial proceedings, and it is 
a primary reason why local governments are not held 
legally responsible for the decisions of local judges.7 

 

Does your city have the right attitude about municipal 
courts?
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Right Answer: Public officials and employees view local 
courts as being essential, independent arbiters of justice. 
Courts are viewed as institutions necessary to the fair 
enforcement of laws that preserve public safety and pro-
mote quality of life in the community. 

Wrong Answer: Judges assess their own job performance 
based on revenue generation. Courts are viewed as profit 
centers and judges viewed as debt collectors in robes. 
Citations are an IOU. When defendants fail to appear in 
court, their presumption of innocence ceases to exist. 
Similarly, once an arrest warrant is issued, the defendant 
is no longer presumed innocent, despite never having 
entered a plea. Local government depends on reve-
nue from the court in order to balance its budget. The 
court is more focused on revenue than public safety 
or quality of life. In a diagram of the local government 
structure, the court is under the finance department. 

Which did you choose? To quote Indiana Jones and 
the Last Crusade, “You must choose, but choose wise-
ly.”  Ferguson, as the nation now knows, “chose poorly.”  
What choices will your local and state officials make? 

There is nothing new about the tension between the 
express and implicit functions of courts that impose 
fines as punishment and collect court costs.8 This is 
not the first time that imposition of fines at the local 
government level has been called into question on a 
national level.9 What is new, however, is the degree 
of public attention that is being drawn to “court costs” 
and other fees and surcharges that accompany fines.   

Understandably, for most citizens there is no mean-
ingful distinction between “fines,” “court costs,” and 
“fees.” Regardless of the label, each entails money com-
ing out of a defendant’s pocket.  Legally, however, it 
is important that the legislature, the governor, and all 
members of the judiciary can distinguish “fines” from 
other legal constructs involving the payment of monies.  

The distinctions are becoming increasingly important. In 
the context of a criminal case: 

• Fines – are assessed following conviction to punish a 
defendant for violating a law; 

• Court Costs – are prescribed by the legislature, deter-
mined on a case-by-case basis and varied in relation 
to the activities involved in the course of the case; and 

• Fees – are amounts charged for a service by a gov-
ernmental entity.10  

With noted exceptions, the media has done little to delve 
into such distinctions or to increase public awareness of how 
state-mandated court costs and fees are actually utilized.11 
Nationally, advocacy groups capitalize on this oversight by 
grouping criminal justice obligations (and the enforcement of 
lawful criminal court judgments) with private consumer debt 
(which they contend are enforced through illegal predatory 
collection practices). Public awareness of these distinctions 
is increasingly important, particularly amidst claims that 
municipal courts are turning jails into “debtors’ prisons.”12  

To be clear, the public has long supported the imposi-
tion of “fines” (a form of retribution and punishment) for 
common criminal offenses (regardless of a defendant’s 
socio-economic class). What is unclear is whether the 
public supports, or is even aware, that “court costs” are 
being used to pay for governmental expenditures which 
are debatably not related to the criminal justice system, 
let alone the matter that landed the defendant in court.13  

B. Lesson Two: How the Ferguson Municipal 
Court Harmed the Community  

The DOJ report and letter provide insights that may 
prevent other American cities from witnessing sim-
ilar tragedies. In finding that the Ferguson Munici-
pal Court imposed substantial and unnecessary barri-
ers to resolving simple municipal code violations,  
the DOJ identified various troublesome practices:  
 

1) Procedural deficiencies created a lack of transpar-
ency regarding rights and responsibilities;  

2) In-court appearances were often needlessly 
required for code violations;  

3) Driver’s license suspensions were unnecessar-
ily prolonged by the court, making it difficult to 
resolve a case and imposing substantial hardship; 
 

4) Even offenses not requiring an in-person court 
appearance were complicated by additional obsta-
cles; and  
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5) High fines, coupled with legally inadequate abil-
ity-to-pay determinations and insufficient alter-
natives to immediate payment, imposed a signifi-
cant burden on people living in or near poverty.14 

 
The DOJ also reported that the Ferguson Municipal Court 
imposed unduly harsh penalties for missed payments or 
appearances, 
  
 
using arrest warrants to secure payment and exacting 
onerous bond requirements for release from the 
Ferguson City Jail.15  

 
C. Lesson Three: Ferguson-Related Legislative 
Reforms

 
Nine months after Michael Brown’s death, the Missou-
ri legislature passed Senate Bill 5 (effective August 28, 
2015), which, among other things, autho-
rized payment plans and community 
service for indigent defendants, capped 
the amount of revenue that municipal-
ities can collect in traffic cases, prohib-
ited jail sentences for common traffic 
offenses, and abolished the offense of 
failure to appear for traffic violations.  

The Ferguson Commission Report enti-
tled “Forward Through Ferguson: A Path 
Toward Racial Equity” was issued on 
September 14, 2015. The 197-page report 
includes four sets of “calls to action” 
to guide legislation and community 
action in improving racial equality in the 
region.16 The Ferguson Commission calls 
for the elimination of incarceration for 
all minor offenses, for such offenses to 
be decriminalized, and fines for such 
offenses to be collected in the same 
manner as civil debts.  While the report 
does not define “minor offenses,” anec-
dotally it includes traffic offenses (e.g., 
driving while license suspended, expired 
license plates, no insurance, and speed-
ing). To avoid assessing a fine or fee a 
person cannot afford, the Commission 
suggests that municipal courts should 
be required to determine a defendant’s 
ability to pay at the defendant’s first court 
appearance and all subsequent hearings.  

II. Going Forward: Assessing Needs and Perils

 
The events in Ferguson, the shooting of Tamir Rice in 
Cleveland, the suicide of Sandra Bland in Waller Coun-
ty, Texas, and the subsequent series of violent police 
and community interactions around the nation seem-
ingly put us at a flashpoint in American legal history. 
Advocates for reforming America’s criminal justice sys-
tem, such as the American Civil Liberties Union (ACLU), 
deserve the lion’s share of credit for increasing public 
awareness of the plight of the indigent in American courts.   

Real change, including in the criminal justice system, 
seldom occurs from the top down and it never occurs 
when people merely observe and remain idle. It occurs 
from the bottom up – when people stand up and speak 
out against injustice. Two examples of how real change 
came about involve cases that began at the local level 
and were argued all the way to the United States Supreme 
Court. These two decisions remain of paramount impor-
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tance to the civil liberties of indigent defendants and 
are at the heart of the debate involving local courts:  

•  Tate v. Short (1971) - The Equal Protection Clause of 
the 14th Amendment prohibits states from impos-
ing a fine as a sentence and automatically con-
verting it to a jail term solely because the defen-
dant is indigent and cannot pay the fine in full.17 

 •  Bearden v. Georgia (1983) - A sentencing court 
cannot properly revoke a defendant’s proba-
tion for failure to pay a fine and make restitu-
tion, absent evidence and findings that he was 
responsible for the failure or that alternative forms 
of punishment were inadequate to meet the 
state’s interest in punishment and deterrence.18  

These two decisions can be construed to stand for the prop-
ositions that (1) the 14th Amendment requires that defen-
dants accused of fine-only offenses be provided “alterna-
tive means” of discharging the judgment to avoid incarcera-
tion; and (2) converting a fine and/or court costs into a term 
of confinement without a judicial inquiry into the reasons for 
nonpayment and whether nonpayment was willful violates 
notions of fundamental fairness. In essence, a defendant 
who is indigent may only be committed to jail after being 
afforded an alternative means of discharging fines and costs.  

A. Assessing Needs

 
Before leaping to action, lawmakers would be 
wise to understand the problems facing courts 
and defendants. Some of those challenges, and 
some potential solutions, include the following:  

1.  A Call to Judicial Action 

Judges are not immune to the human tendency to form 
opinions based on their own experiences. As Dr. Steven 
Covey explained in the “5th Habit” of his book, The 7 Habits 
of Highly Effective People, people can look at the same 
thing from completely different perspectives because 
they understand “autobiographically.” In order to effective-
ly handle Ferguson-related issues, it is important for the 
judiciary to understand what organizations like the ACLU 
are claiming is happening in municipal courts in America. 
The ACLU’s written statement before the United States 
Commission on Civil Rights hearing on Municipal Policing 
and Courts is particularly illuminating (March 18, 2016).19 

What is reported to have occurred in courts in Ohio, 
Georgia, Mississippi, and Washington is very disturbing.  

The key to preventing this kind of misconduct is increased 
awareness and vigilance. Leadership on these issues is need-
ed at all levels of the judiciary and government. Change will 
not occur if local judges merely observe and remain idle.20 

The good news is that leadership efforts are under-
way. For example, less than six months after the DOJ 
Ferguson Report was published, the Texas Municipal 
Courts Education Center (TMCEC) launched “Lessons 
from Ferguson,” an online and live-training education 
awareness campaign for judges, court staff, prosecu-
tors, and peace officers. Near the one-year anniversa-
ry of the release of the DOJ Ferguson report, TMCEC 
began an online initiative called “Shared Solutions: Fines, 
Costs, and Fees,” a resource to help courts prepare local 
forms and handouts to help defendants understand their 
rights and responsibilities, and the court’s procedures. 

Similarly, national organizations like the Conference of 
Chief Justices and the Conference of State Court Admin-
istrators (COSCA) created a national task force on fines, 
fees, and bail practices. In September 2016, COSCA 
published a policy paper detailing specific policies and 
practices that courts can adopt to minimize the neg-
ative impact of legal financial obligations while ensur-
ing accountability for individuals who violate the law. 

2. The Role of Education 

Education of voters is the best way to ensure that bad 
judges are neither elected nor appointed to the office. 
Education of judges and municipal officials is equally 
important. As previously explained, there is nothing wrong 
with local governments retaining fines, but such revenue 
must be viewed as an incidental byproduct of justice. 
Courts should not be viewed by local or state govern-
ments as profit centers. Legislation is not required in 
order for judges to share best practices, such as the use 
of “safe harbor” and other techniques aimed at reducing 
the number of people arrested. Judges can be taught 
to use technology such as the living wage calculator  to 
assist them in determining whether a defendant is indigent. 

3. Collaboration on Public Policy – An Example 
  

Last year, the Center for Public Interest Law at the Uni-
versity of Texas facilitated two stakeholder conversations 

(continued on page 40)
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on collections, fines, and fees. A wide range of key stake-
holders, including members of the judiciary, state and 
regional government representatives, civil rights advo-
cates, and public policy experts were invited. The goal 
of the conversations was to identify shared priorities with 
an eye toward the current Texas Legislative Session.   

Consensus is possible. The stakeholder conversa-
tion revealed that among differing opinions on a 
host of fundamental issues regarding criminal jus-
tice there is ample room for agreement on mat-
ters of public policy. Here are four examples: 
 

a. Better Tools for Determining Indigence 

How is a judge in a Texas municipal or justice court to know 
if a defendant is indigent? This has long remained an unan-
swered question. It is complicated by the fact that munici-
pal courts alone adjudicated more than seven million Class 
C misdemeanors in 2015. Judges need tools and standards 
for determining if a defendant sentenced to pay a fine and 
court costs is indigent. While the legislature should not 
mandate a rigid test, which would likely have unintended 
consequences, it should facilitate the development of 
standards to assist judges in making such determinations. 

b. Expand the Meaning of “Alternative Means” for 
Indigent Defendants and Access to Community 
Service 

Currently, under Texas law, alternative 
means consists of installment payments,  
community service, and for children, tutoring in lieu of 
community service.22 Within the bounds of the Code of 
Judicial Conduct, judges should be given more leeway 
as to what else might constitute “alternative means.” By 
conceptualizing a broader meaning of “community service,” 
the legislature could authorize mentoring, job training, 
and other means that benefit the defendant and society.    

c. Broaden the Use of “Show Cause” Hearings 

To comply with one of the requirements of Bearden, 
Chapter 45 of the Texas Code of Criminal Procedure 
already requires courts to give defendants an oppor-
tunity to explain themselves at a “show cause” hearing. 
This is intended to avoid the prospect of possible arrest 
for failure to submit proof of completion of a driving 
safety course, or failure to submit proof of compliance 

with the terms of deferred disposition.23 It is an oversight 
in Texas that there is no similar statutory requirement 
that defendants be afforded an opportunity to “show 
cause” prior to the issuance of a capias pro fine. Similar-
ly, defendants, particularly if they are indigent, after the 
imposition of judgment should statutorily be provided 
an opportunity to request a hearing before the court 
where their financial circumstances can be considered. 
Defendants should have the ability to access courts 
regardless of financial condition and the posting of a 
bond or other form of security should not be required. 

d. Time Payment of Fees 

Installment payments are a type of “alternative means” con-
templated in Tate v. Short.24 Indigent defendants should not 
necessarily have to pay more in court costs, as is currently 
required by Texas law,25 simply because they cannot pay the 
total balance of all fines, costs, and restitution within 30 days.  

B. Perils to Progress 
 
Despite the success of stakeholder conversations in iden-

(continued from page 22)
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tifying promising public policy reforms, efforts to change 
laws in Texas and elsewhere may be endangered for two 
reasons: 
 
 
1. The Danger of Sweeping Generalizations 
 
 
Municipal courts have increasingly been subject to a 
steady barrage of mostly negative media coverage. Advo-
cacy groups tend to welcome such public clamor because 
it has the potential to influence public opinion and pave 
the way for changes in public policy.  However, it is possi-
ble, particularly in Texas, that sensational and inaccurate 
headlines coupled with sweeping generalizations could 
derail reform efforts. 

Consider the following headline from BuzzFeed in October 
2015: 

“THEIR CRIME: BEING POOR. THEIR SEN-
TENCE: JAIL.  People in Texas get thrown 
in jail just because they can’t afford their 
traffic tickets.”26  

To set the record straight, it is not a crime to be poor 
in Texas, and no one in Texas is sentenced, let alone 
thrown in jail, for being poor. People alleged to have com-
mitted criminal traffic offenses are more often issued 
citations in lieu of being taken before a magistrate. Just 
because people receive citations does not mean they 
are guilty or even that they will pay a fine or court cost. 
In Texas, everyone who receives a citation is presumed 
innocent and has the right to be tried by a jury of his peers.  

In an age where it pays to play to people’s biases, dig-
ital ink costs nothing and clickbait has proven to be 
profitable. Content aimed at generating advertising rev-
enue comes at the expense of accuracy. This appears 
particularly true when it comes to headline writing.  In 
the age of Facebook and Twitter, success is measured 
by the number of reads, shares, likes, and re-tweets 
and makes it easy to lose sight of what has traditional-
ly been considered the attributes of good journalism.27  

Just as it is wrong for judges to make sweeping general-
izations about indigent defendants, it is wrong for critics 
to make similar sweeping generalizations about the law, 
courts, and judges. State laws differ. As a consequence, 
so do municipal courts. This is important and often 

overlooked by the national media. Although most states 
have municipal courts, these courts are not governed 
by a single set of laws. Thus, it is improper to attribute 
the statutorily authorized acts of one municipal court 
in one state to all municipal courts in the United States.  

Municipal court jurisdiction in America varies widely. While 
some municipal courts have jurisdiction over fine-on-
ly misdemeanors (e.g., Texas28), others have jurisdiction 
over misdemeanor offenses punishable by a sentence of 
jail (e.g., Mississippi29 and Missouri30). Municipal courts in 
states like Texas are part of the state judiciary; state law 
governs most facets of their existence. In states like Mis-
souri, prior to what happened in Ferguson and changes 
to state law in 2015, municipal courts were predominantly 
vestiges of municipal government and operated in the 
shadows of state laws.31  Accordingly, when assessing 
courts and their treatment of indigent defendants, the 
laws of each state must be considered independently. 

Likewise, when discussing Argersinger v. Hamlin (1971),32 
Scott v. Illinois (1979),33 and other Supreme Court decisions 
relating to the right to counsel, it is important to distin-
guish between different types of misdemeanor sentences 
and not make sweeping generalizations. Defendants in 
Texas accused of Class C misdemeanors (offenses pun-
ishable by fine only) have the right to counsel.  However, 
a sentence consisting only of the imposition of fine and 
costs is not a deprivation of liberty. Commitment to jail 
for willful nonpayment or failure to discharge through 
alternative means is not the same as a jail sentence and 
does not trigger the right to court-appointed counsel.  

Criticisms aimed exclusively at local courts are misdirect-
ed. It is important to distinguish judicial acts from judicial 
discretion. Judges have legal and ethical obligations to 
follow the law. The law does not always allow judicial dis-
cretion. Nevertheless, since Ferguson, judges have been 
widely criticized for complying with laws they did not 
create. Court costs being too high  and particular offenses 
which should not be criminal, for example, are not issues 
the judiciary can solve. These are legislative matters. 

Bad judges are not indicative of the judiciary. The inap-
propriate acts of a judge or a court in any state should be 
punished. They should not be attributable to all judges and 
all courts in that state, let alone throughout the country. 
All states have a process for handling judicial misconduct. 
Judges who disregard or ignore laws which serve as safe-
guards for indigent defendants should not be on the bench.  
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High-flung rhetoric and divisive dysphemisms are nothing 
new. More than two decades ago in Bearden, the Court 
warned that the issues “cannot be resolved by resort to 
easy slogans or pigeonhole analysis.”34 In the context of the 
“criminalization of poverty” and other hyperbole, the danger 
of such sweeping generalizations is that critical consumers 
of information are left with the responsibility of separating 
facts from opinions and distinguishing isolated incidents from 
normal practices. This can have unintended consequences. 
When key decision-makers become fatigued, deceived, and 
divided along ideological lines, effective reforms are less 
likely. Furthermore, public safety can be placed in jeopardy. 
 

 
2. The Danger of Inverse Discrimination

 
The solution to discrimination in the legal system is not re-
placing it with a different type of discrimination. Proposals 
aimed at making indigent defendants categorically immune 
to legal penalties do not advance the cause of equal pro-
tection under law, they undermine it. Amidst all the hoopla 
about “debtors’ prisons” and touting of the holding in Tate 
v. Short, part of the Tate decision is regularly overlooked: 

The State is not powerless to enforce judg-
ments against those financially unable to pay a 
fine; indeed, a different result would amount to 
inverse discrimination since it would enable 
an indigent to avoid both the fine and imprison-
ment for nonpayment whereas other defendants 
must always suffer one or the other conviction.35  

Citing Williams v. Illinois (1970),36 the Court, in qualifying its 
mandate that alternative means be provided to indigent 
defendants, acknowledged the existence of a valid state 
interest in enforcing payment of fines. The Court also 
emphasized that its holding did not suggest any consti-
tutional infirmity in imprisonment of a defendant with the 
means to pay a fine who refuses or neglects to do so. Nor 
was the Tate decision to be understood “as precluding 
imprisonment as an enforcement method when alter-
native means are unsuccessful despite the defendant’s 
reasonable efforts to satisfy the fines by those means.”37 In 
reiterating the holdings of Williams and Tate, the Court, in 
Bearden v. Georgia, also “recognized limits on the principle 
of protecting indigents in the criminal justice system.”38  

Following Ferguson and the DOJ report, such limits may 
be put to the test in state legislatures and in local govern-
ments.  What constitutes “alternative means” may be get-
ting turned on its head. In the emerging canon of modern 
“debtors’ prison” literature, seldom do writers acknowl-

edge:  “The Bearden line of cases thus endeavors to 
shield criminal justice debtors making a good faith effort 
to pay, while leaving willful nonpayment unprotected.”39  

Rather, as Professor Neil Sobol at Texas A&M School 
of Law explains, “given the return of debtors’ prisons 
as well as the historical concerns that led to calls for 
their abolition, it is time to implement more effective 
alternatives to reduce the incarceration of individu-
als who are unable to pay legal financial obligations.”40  

Professor Sobol describes three general classes of alter-
natives proposed by criminologists and legal professors: 

a. abolishing monetary sanctions;

b. basing fines on defendant’s earnings; and

c. developing “a more effective system for enforcing 
existing laws designed to prevent incarceration of 
indigents.”41  

These proposed alternatives are susceptible to several 
criticisms: 
 
First, “alternative means” does not mean eliminating puni-
tive consequences for criminal behavior on the basis of 
socioeconomics. That is tantamount to inverse discrimi-
nation. Under Bearden, “alternative means” are “alterna-
tive punishments.”42 

Second, while custom-tailored fines are preferable, the 
Constitution does not require a fine be custom-tailored 
to avoid disproportionate burdens on low-income defen-
dants. In San Antonio Independent School District v. Rodri-
guez (1973), the Court, citing Williams and Tate, stated that 
it had “not held that fines must be structured to reflect 
each person’s ability to pay in order to avoid disproportion-
ate burdens. Sentencing judges may, and often do, consid-
er the defendant’s ability to pay, but in such circumstances 
they are guided by sound judicial discretion rather than by 
constitutional mandate.”43 In San Antonio ISD, the Supreme 
Court “expressly held that poverty is not a suspect clas-
sification and that discrimination against the poor should 
only receive rational basis review.”44 This holding has been 
extended in cases decided after Williams and Tate.45 

Third, in the context of court-ordered fines and court 
costs, “alternative means” can entail either a non-mone-
tary substitute or, as the Court stated in Tate, “a procedure 
for paying fines in installments.”46 “Alternative means” do 
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not, however, prevent the lawful incarceration of indigents.  

This is not the first time the status of a defendant has 
been the rallying cry of reformers, nor is it the first time 
municipal courts in Texas have been caught in the mael-
strom. Powell v. Texas,47 holding that Texas law crimi-
nalizing public intoxication did not constitute cruel and 
unusual punishment, began in the Austin Municipal Court 
and was decided by the Supreme Court in 1968. This is 
also not the first time people have argued that society 
loses its moral justification for punishing poor criminal 
defendants when it refuses to remedy the conditions of 
inequity and that poverty should be a defense to non-vi-
olent crimes, victimless crimes, and “crimes of poverty.”48 

Society cannot allow people to act only in accord with their 
own subjective moral code. Equal justice under law means 
that no person, regardless of socioeconomic status, is 
exempt from the rule of law. Pursuing public policy reforms 
to improve the lives of people who live in poverty does 
not have to entail asking society to make choices that are 
contrary to other compelling interests (e.g., public safety). 
Unquestionably, justice must be seasoned with mercy. Crim-
inal justice, however, is not social justice. This is not to say 
that restorative justice cannot play a role, but criminal law is 
retributive and does not necessarily advance social welfare. 

III. A Different “Ferguson Effect”  

The “Ferguson effect” is the proposition that increased 
scrutiny of law enforcement officers has led to an increase 
in crime rates across major metropolitan cities in the 
United States.  Perhaps, however, there is a different kind 
of “Ferguson effect” – an effect that local governments 
reconsider what, until recently, was the proper and lawful 
use of police powers. Consider the following examples: 

• A proposed law in Philadelphia would permit police 
to issue civil citations instead of criminal summonses 
for certain low-level offenses. The legislation “would 
decriminalize certain violations such as disorderly 
conduct, refusing to disperse, and public drunken-
ness.”49 

• In New York City, the police will no longer arrest people 
for minor infractions such as drinking alcohol in public, 
urinating in public, or littering in Manhattan. The District 
Attorney’s Office will no longer prosecute most “quality 
of life” violations.50 

• The Mayor and City Council of New York are work-
ing on a plan to purge “needless warrants” for “small 
crimes.”51 

Most of these kinds of reform seem aimed at “Bro-
ken Windows” policing, and are not without controversy. 
Against criticism that “Broken Windows” is discriminatory 
and being used to target minorities, one of the authors 
of the theory, George L. Keeling, maintains that it is mis-
understood by critics, has been misused by some in law 
enforcement, and continues to be needed.  Keeling asserts 
that quality of life crimes are not victimless; they harm 
whole neighborhoods, and in New York City, the Broken 
Window approach has saved lives – most of them minori-
ty – cut the jail population, and reknit the social fabric.52  

The consequence of switching-up police power tactics 
is not entirely understood.  San Francisco, a city known 
for a tradition of official empathy for the downtrodden, 
is now divided over whether to respond with more mus-
cular law enforcement or stick to its forgiving attitudes.  
One member of the local government says, “We are not 
going to criminalize people for being poor,” while another 
says that San Francisco at times is a “consequence-free” 
zone.53 The debate in San Francisco seems all too familiar.   

Conclusion 

Since 1791, the 10th Amendment has articulated that pow-
ers not expressly delegated to the federal government 
are reserved to the states.54 These powers include the 
states’ authority to regulate behavior and enforce order 
within their boundaries for the betterment of the health, 
safety, morals, and general welfare of their inhabitants.55 

Regardless of whether these powers are exercised under 
the auspices of criminal or civil law, the 14th Amend-
ment prohibits states and local governments from 
“enforcing the law” while violating the most important 
individual safeguards contained in the Bill of Rights. 

In the wake of the events in Ferguson, it is not just notions 
of equal protection and due process that are in question in 
Texas and throughout the nation; it is the fundamental use 
of police powers. Our society regularly endeavors to strike 
a sound balance between individual and societal interests. 
The question is how we can better serve the interests of 
the poor while still maintaining public safety and order in 
our communities and protecting all people. Do we real-
ly need more laws or do we need to do a better job of 
enforcing the ones we have? The lessons from Ferguson 
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are an opportunity for municipalities – judges, lawmakers, 
and local government attorneys – throughout the nation 
to rededicate local courts to both procedural fairness 
and upholding the rule of law. It is not a binary choice. 
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