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Texas State Senate

P. 0. Box 12068, Capitol Statiom
Austin, Texas 78711

Dear Sepator Santiesteban:

You have recuested our opinion regarding the authority of a
magistrate to restrict the type of bail available to an accused.
Article 17.01 of the Code of Criminal Procedure definee "bail™ as

the secnurity given by the accused that he will
appear rnd answer before the proper court the
accusation brought against him, and 4ncludes a
bsil bord or & personal bond. (Emphseis added).

Thue, "bail" is merely an undertaking by as accused, for the
purpose of effecting his release. It can take at least two forms
under the statute, & "bail bond" or s "persomal bond." These two
kinds of bail 4o pot appear to be exclueive and, giver the

magistrate's brosl discretion in fixing bail, other forms of security
nay be guthorirzred, See V.T.C.S. art. 1715.

One form of "security” specifically authorized {s the beil bond
described in article 17.02:

A 'bail bond' is 8 written undertaking entered
into by the defendant end his sureties for the
appearance of the principal therein before some
court ¢r magistrate to answer a criminal accusa-
tion; provided, however, that the defendant upon
execution of such bail bond wmay deposit with the
custodian of funds of the court 4m which the
proaecution 1is pending current wmoney of the United
States in the amount of the bond in lieu of havin

suretice eigning the same, . . . (Exphasis
ldded)t

Another forw of "security" epecifically authorired 4s the pereonal
bond described in article 17.03:
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The court before whom the case is pending may, in
{ts diecretion, release the defendant on his
personal bond without sureties or other security,

In light of these considerutions, you ask:

1. May the court require a defendant teo post
bail in cash only?

2. May the court set the amount of bail dut

agree to accept a cash percentage in lieu of that
amount?

3. }'*Iay the court set a differential bail
amount depending upon the type of boud, i.e., a
cash bond of $1,000 or a surety bond of $10,000?

In Ex parte Deaton, 582 4.,W.2d 151 (Tex. Crim. App. 1979), the
trial court had ordered a defendant to post "a $15,000 cash bond for
appeal purposes.” The court of criminal appesls held that

{tlhe &uthority grented the court in article
44,06 . . . to 'impoese rTeasonable conditions on
bail pending the finality of hie conviction' does
not vest the court with the discretion to require

a cash or surety bond to the exclusion of the
other,

582 S.W.2d at 153. Likevise, in BEx parte Rodriguez, 583 S.W.24 792
{Tex. Crim. App. 1979), the court of criminal appeals said that a
requirerent that a bond "be josted in cash is not suthorized under
article 17,02." 583 S.W.2d at 793, Ve conclude that a wmagistrate may
not require an accused to post a bail boud in cash only.

As to your second question, bail 4s by statute the security
required by a magistrate and may dinclude a bail bond or a personal
bond, We comstrue your questiocn to inquire whether a2 court may set a
"bail bond" in & certain amount and then agree to accept a lesser
percentage in lieu of the face amount of the "bail dond." Although
such practice has apparently existed in varioue Texas jurisdictioans,
see 7 §. Willson, Texas Criminanl Forms, §47.19 (Texas Practice 1977),
ve 4o pot believe it 48 suthorized by section 17.02, ¥We offer no
opinion on the conditions thet a magistrate may require in conjunction
with the 4ssusnce of a persons]l bond under section 17,03,

Finally, ve believe it 38 clear that a magistrate may not set a
"differential bail aemount” depending upon whether a cash or surety
bond is used. The ressoning of such cases ss Deaton and Rodrigue:
indicates that, if a court fiics bail in the amount of $25,000, 4t wmay
not, under the terms of articie 17.02, require that amount 4f the bail
18 satisfied by surety bond, Lhut accept a lesser amount if the bail {s
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satisfied by cash. We emphasize, however, that articles 17.01 and
17.15 coufer upon a court broad discretion, so long as 1t 1is
reasonably exercised, in setting bail.

5 UMMARY

A magistrate has broad discretion in setting
the amount and conditions of bail which sn accused
must satisfy to o>tain his release. He may vot,
however, require an accused to post bail fn cash
only, nor may he set a differential bdail bond

amount depending upon whether a cash or surety
bond is given.
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