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CASE SUMMARY: 
 
PROCEDURAL POSTURE: Appellants, surety and principal, challenged a judgment from the Potter County trial 
court (Texas), which made final a judgment nisi forfeiting an appearance bond. Appellants argued that the trial court 
erred in granting the state's motion for summary judgment because the affidavits attached to and included in appellant 
principal's motion in opposition thereto raised a defense sufficient to entitle him to a jury trial. 
 
OVERVIEW: The trial court granted the state's motion for summary judgment and made final a judgment nisi forfeit-
ing an appearance bond. Appellants, surety and principal, challenged the trial court's judgment on the ground that the 
trial court erred in granting the state's motion because the affidavits attached to and included in appellant principal's 
motion in opposition thereto raised a defense sufficient to entitle him to a jury trial. The court reversed, holding that the 
allegations which were held to afford a basis for the prayer that appellants be exonerated from liability were to the effect 
that, prior to the day the judgment nisi was entered, the sheriff had delivered appellant principal to the Federal authori-
ties and on the date judgment nisi was entered he was confined in the United States Penitentiary. Thus, the court held 
that that the affidavits of appellant principal raised a defense sufficient to entitle him to a jury trial, and the trial court 
erred in entering summary judgment making the judgment nisi final. 
 
OUTCOME: The court reversed the summary judgment making the judgment nisi final because appellant principal's 
affidavits raised a defense sufficient to entitle him to a jury trial. 
 
JUDGES: Woodley, Presiding Judge.   
 
OPINION BY: WOODLEY  
 
OPINION 

 [*111]  Jack B. McClellan, surety upon an appearance bond entered into by Jerry Ray James as principal and J. H. 
Stelfox and appellant as sureties in the sum of $7,500.00, appeals from a judgment making final a judgment nisi forfeit-
ing said bond. 

The first two points of error are the same as those overruled in the appeal of the same appellant as surety on similar 
appearance bonds of Clifford Henry Bowen and James Timothy Overton, this day affirmed in our Causes Nos. 40,079 
and 40,081. 

Point three is that the court erred in granting the state's motion for summary judgment because the affidavits at-
tached to and included in appellant's motion in opposition thereto raised a defense sufficient to entitle him to a jury trial. 

The facts which appellant pleaded as a defense and in answer to the state's motion for summary judgment were to 
the effect that on the same day the Sheriff of Potter County approved the appearance bond of Jerry Ray James, he deliv-
ered him to the agent of the State of Mississippi named in the Executive Warrant of the Governor of Texas, which he 
executed, and that the failure of James to appear as required by his bail bond arose through no fault of his own but by 
the uncontrollable circumstance that he has been in custody of the State of Mississippi continuously from the time he 
was so delivered for extradition. 

Certified copy of the Extradition Warrant with the Sheriff's return was attached to appellant's affidavit in support of 
his motion  [*112]  in opposition to the state's motion for summary judgment. 



 

 

Art. 22.13 C.C.P. provides, in part: 
  

   "The following causes, and no other, will exonerate the defendant and his sureties, if any, from liabil-
ity upon the forfeiture taken: 

 - - - 

"3. The sickness of the principal or some uncontrollable circumstance which prevented his appear-
ance at court, and it must, in every such case, be shown that his failure to appear arose from no fault on 
his part. The causes mentioned in this subdivision shall not be deemed sufficient to exonerate the princi-
pal and his sureties, if any, unless such principal appear before final judgment on the bond to answer the 
accusation against him, or show sufficient cause for not so appearing." 

 
  

The state argues that incarceration in Mississippi was not a circumstance which arose through no fault of the prin-
cipal, Jerry Ray James, consequently he cannot be exonerated from liability under the provisions of Art. 22.13 C.C.P. 
Williams v. State, 130 Tex. Crim. 124, 92 S.W. 2d 1036, and cases from other jurisdictions are cited. 

In the recent case of Grantham et al. v. State, 408 S.W. 2d 235 (Tex. Civ. App.), we declined to apply the reasoning 
of the Williams case and cited with approval the case of Jones et al. v. State, 112 Tex. Crim. 171, 15 S.W. 2d 622, relied 
upon by appellant. 

The allegations which were held to afford a basis for the prayer that Jones and his sureties be exonerated from lia-
bility were to the effect that prior to the day the judgment nisi was entered the sheriff had delivered the principal, Jones, 
to the Federal authorities and on the date judgment nisi was entered he was confined in the United States Penitentiary at 
Leavenworth, Kansas. 

 Jones et al. v. State, supra, sustains appellant's contention that the affidavits of appellant raised a defense sufficient 
to entitle him to a jury trial, and the trial court erred in entering summary judgment making the judgment nisi final. 

The judgment is reversed and the cause remanded.   
 


