Eric Ransleben: I appreciate everyone for putting in the long hours today, and then having the perseverance to stay with us into this evening for this presentation. If anyone doesn’t know, we’ve been hit with a new house bill that now requires some education on behalf of the municipal judges, justice of the peace, in the areas of child welfare, and the IDEA, which is the Individuals  with Disability Education Act, and that’s what we’re going to talk about today.

To start with, I can tell you, times have changed. 

Things have certainly changed, as we talk about whether that’s good or bad, let me share with you the good. When I was in public schools we had very, very low population of special needs children. This was in the early 70’s. Why? We’ll get into that in a later part of the presentation; we’ll talk a little about the history of when the disability laws came to affect public education. 

But when I went to school, children that had severe enough needs did not go to public school. They were left out. So times have changed where now we are including children, and with that also – you know, the juvenile court system, and the public school system, and the police department, and the child welfare department, all operated in standalone capacities. 

There was not the level of communication and synergy between these departments as you see today, where there’s a lot more communication between these departments,  and there’s a lot more collaboration and sharing of information dealing with children, and families, trying to help children to get where they need to be, and giving the resources to the families. Hence, we’re talking both about child welfare and special education law.

Now, don’t panic. We are certainly going to get into how and why this should effect, and how this plays out in the municipal, or Justice of the Peace court. You need to know that a juvenile court has a lot of resources, and because they’re staffed with an entire probation department that works out an entire profile on a juvenile that comes into that court system.

You don’t see that in municipal court of Justice of the Peace. You may have a juvenile case manager, how many people have a juvenile case manager that works with the court? I see a fair show of hands, but if you’re not raising your hand, you’re either not sure that the person that’s doing that is the juvenile case manager, or you don’t have one. And without that type of resource, because we’re dealing with fine only offenses, often we are not taking those second and third steps to find out a little bit more about the juveniles that come into our court.  

And that is why you see, in this last legislative session, you see some new laws that are coming up that are trying to bring some parity between the municipal courts and Justice of the Peace courts with what’s happening in the Juvenile Courts. Have you all received your presentation on non-disclosure law? If you haven’t, hold on, because it’s coming.

Non-disclosure law is about protecting juvenile records, information concerning juvenile convictions, and to bring us more conformity as to what’s out there to protect records in the juvenile justice system. But now we’re going to talk about the new House Bill, House Bill 1793, which will require that any judge who works with juveniles on fine only offenses shall complete a two hour course of instruction relating to understanding the relevant issues of child welfare, and the Individuals with Disabilities Education Act, IDEA. 

So, when you hear me talk about IDEA, that’s the federal law that I’m talking about. Now, you have to get these two hours in every judicial academic calendar year beginning with a zero or five, so if you have taken your oath, and also this came into effect September 01, 2009, so if you’ve taken your oath of office after September 1, it’s my understanding, and I think that is the consensus, that you will be required to get your two hours completed within this calendar year. 
They’re calling it a grandfather clause. So if you’ve taken your oath prior to September 1, 2009, it’s my understanding that the interpretation is you will not be required to take this until 2015. Is that correct? Ok, I wanted to make sure I’m giving accurate information. But, for everyone in this room, you will have those two hours completed by the end of tonight.

What we’re going to try to achieve in this short time we have together, because let me tell you, there’s an entire semester on courses on IDEA, covering the span of information that we’re going to try to give you in a brief format. We’re going to learn to describe the jurisdiction of each trial court in our Texas judicial system as it relates to child welfare, describe the unique role the Texas municipal courts play in the juvenile justice system, we’re going to define the Individuals with Disability Education Act and give you a brief presentation of how that all plays out in our public education system, and what parts of that you may use in the court. We’re going to define court terminology associated with IDEA. If you’ve worked in the school system, it’s like any other governmental system: there are a lot of acronyms used for everything.

What I did is provide what I call a bench reference for you judges to have up there on your bench, a cheat sheet if you will, that has some of the more popular acronyms associated with the Individuals with Disabilities Education Act, so that you will have some resource to understand if the parent is throwing out some of this terminology, or if a student raises the question or someone else, you will know a bit about what they are talking about.

Also, explaining how the IDEA relates to child welfare, we want to be able to summarize how certain disabilities effect behavior that is subject to criminal prosecution, and describe how disabilities may come into play in the municipal and justice courts. Why is this important? Well let’s take a brief look at how many children there are in Texas. Now, this is a consensus from 2009, and it looks like we have just fewer than 7 million children under the age of 18 - that’s 28 percent of the state population. 
Now, 3 million of those are between the ages of 10 and 18. That is important to know because those are the eligible ages for criminal jurisdiction. Look at the different courts that all have some relationship to child welfare and intervention of children’s needs. Family law courts are involved, obviously, in the civil law of family issues.

You’ve got the juvenile justice system, which is played out either in district courts or county courts, depending on what county you’re in, who’s been designated to the local juvenile justice court, and they hear all the juvenile cases. The school law is played out in an administrative system, that goes with the local school district as a grievance and complaint procedure that goes through the local school district up to the Texas Education Agency.

The criminal justice systems also found in our courts, and it must look interesting, where these kids were seen. Look at this chart, as you can see up at the top how many cases are violent in our courts as compared to any of the other jurisdictions. Overwhelming number of juveniles will be seen at the municipal court.

This does not include JP juvenile filings, so this is in municipal court. What percentage of students within the Texas Public School System receives special education services? Now, I hope that everyone understands, when I mention the IDEA we’re talking about special education services within the public school for children with certain disabilities.

And we’ve got 10 percent of our population that receives services as of 2007. I can tell you that number has risen, but I can also tell you there is a huge reform sweeping through the Texas Public School system and the TEA is trying to, and this isn’t just in our state, it’s going on around the country, is trying to do more to provide for students in the general education population, and hold down the numbers that receive services under special education to only those children that truly need those types of services.

I think studies have shown that we have a lot of children identified in receiving special ed services that could otherwise be served in a general education program. But, that’s a whole other topic for another day. What laws are related to disabilities in public education? Well, there’s the primary law that we’re talking about is the Individuals with Disabilities Education Act. But we have to give lip service to what is called Section 504.

This is actually a House Bill number, but it stuck due to the popularity and attention it got when it went through the legislature, so it’s still referred to as 504. But, it’s generally an anti-discrimination statute and federal law that says if you have a disability that has a major impact on a major life activity, which includes employment and education, you cannot be discriminated against based on that condition.

That certainly plays out in education. And how this works, is that it’s more of a general net to provide certain educational and instructional combination plans for students who do not meet the eligibility requirements under IDEA. 504 is just there to help catch that population to make sure they are appropriately accommodated, even if they don’t need a special education program.

Of course the Americans with Disabilities Act applies to the public education system and public schools to protect people with disabilities and the right access to facilities and programs. So, at this point, what we’re going to try to do in the time we have together is to give you a little history about why this is important using the number of children that come through our courts that are being serviced for disabilities. But we may never know about that unless someone brings it to our attention.  

Before we get into how specifically it applies, we’re going to spend a little time telling you a little about what this law is. And for that I would hand you over to Dr. Julius. 

Dr. Rebecca Hutchinson Julius: And looking at the reasons we give the presentation, one of the things Eric and I were excited about is he said, “The great thing about the decision to have this type of training, is that it really sets up an opportunity for interaction between judges and schools. We feel like most times there’s no communication, or there might be miscommunication. Now we thought this was going to be a good opportunity to begin that type of interaction.  

And, I also want to share with you, that one of the goals is this: the reason you guys need this training, is at some point, as a judge, you’re going to have a kid in front of you and you’re going to say to yourself, “The school has been really dumb.” And unfortunately now I’m in a position to have to make the call.

But anyway, what is IDEA? How many of you guys - because people always ask me how long I’ve been a judge, or if I was a clerk before I was a judge - so how many of you have ever worked in a public school? Is there anyone in this room? Three? 
I guess what I would say is IDEA is so pervasive, that for folks in public schools, this is a very important law. And the law is one that the school system spends a lot of time and effort trying to learn how to implement.

And as a result of that, sometimes the job is done and sometimes the job isn’t. Unfortunately for you guys, you often may be in a position where the youth in front of you that maybe committed an offense at the school, you may be asking yourself a question like this: “Why is this problem mine and not the problem of the school?” Or, you’re going to be saying to yourself: “Ok, this mom just told me this kid has a disability. What’s that mean? What is a disability?”

How do I know more about that and if this disability has any sort of effect at all on what I’m about to do and what I’m about to hear. So, we’re hoping we’ll at least provide enough information that you’ll feel comfortable with those types of questions. I will tell you that this law is huge; it is so big that even at 8 in the morning, you guys would not be particularly interested in all the minor details of the law.

So, what I have done is:  part of your handouts in the packet you will find that most of the information I will be giving you will not be on the PowerPoint, but will actually be my talking to you. If you want to take notes that’s great, but generally you will find later that everything is in the handouts. In that regard, let me start by telling you a little about what IDEA is.

This is the federal law that governs all special education programs in the state of Texas, and in the United States. It does not matter where you are, how large or how small your school district is, there are several people in that school district that are working very diligently to understand this law and to try to implement this law in the school.

This law is an old law in the sense that it really isn’t one law. It’s really a huge group of laws. There’s so much legislation, that it’s not likely to put the law up and look at it, to even try to explore the law, you actually have to go to different statutes and look at different types of things. What I’ve done, if you did have some interest and want to look at it, I have documented sort of the major areas of the law and provided the citations in the handouts.
Before I ask some questions about the law, I am going to relate this word, IDEA, to the words child welfare. We have said that we would define child welfare, and in some ways there are two definitions. Eric is going to talk about the idea of child welfare as a program, or something that you guys would be able to possibly get some services for certain students.

But in the case of IDEA, the term child welfare is a much broader term. Now what I mean by that, is actually it means for the IDEA purposes, the welfare of the child. And if you think about the history of our nation, you will understand that one of the ways we have protected child welfare for kids is by providing it through education.

So, in 1975, this was the first version of this law. At that point it was called the Education for All Handicapped Children Act.

The purpose in 1975, which was landmark legislation, was to start to provide an education for students with disabilities, who have actually been totally excluded from the public schools, and I think in 1975 they estimated that there were a million kids that were actually not in school at all. And then in addition to that, there were tons of kids who had some access to public school, but it was limited.

They got to go to school during certain times of the day or during a certain class. It was because of concerns for those kids that Congress decided it was important federally to have a law that mandated that we provide not just an education, but a fair and appropriate public education for all students, whether they have a disability or not. Now, this law applies specifically to students with disabilities.

Now, across the time from 1975, there have been constant revisions of this law, and every time they revise it, they add some new component, something to improve it. And surprisingly enough, it’s a really good law. The other part that’s kind of interesting is that if you look at the history of the law you would see it doesn’t really matter what administration you’re in, whether it be Republican or Democrat, the President is always very much in support of this law, and never has a problem signing it.

The law across the years has gotten larger and larger, and I do want to tell you where it started, and to give you some details of what has been added. As I said, the original law was in 1975. The first real major revision of the law was in 1986, and the original law codes students from the ages of 3 up to 21.

If someone is in special education, public school is obligated to educate them through the age of 21, as opposed to the age you would normally think of for graduating, which is 18, so they would be obligated to keep kids that are still having problems and would need the education up through the age of 21. Now in 1986 they added 0 to 3, so that meant that now they’re reading the law as the obligation to provide an education really through birth to age 21.

So, that was the first big major addition, was the addition of younger kids. Then they came along again, and in 1990 they made another major revision. This was an important year, because the 1990 law was the first time that they used the word disability, and that’s the year, too, that they combined it all together and it became IDEA. So, it went from being the Education of Handicap Children’s Act to being the Individuals with Disabilities Education Act. 

It strengthened the law, so in a way it said, “Ok, now we have kids in public schools, but you guys still have them piled in the basement, you have them in the back rooms. This law talked about moving special ed kids out more interacting with their peers. It also said that if you were a student 16 years of age, in your IEP, which is your Individualized Education Plan, the school had to start developing and put in a plan for how we were going to transition.

What that means is at age 16 there has to be a plan that talks about how the school plans to have them ready to either A) go to work, or B) go to college, or some other kind of training beyond high school. And so with that Act, the plan had to be put in place for everyone that’s over 16. Some of those plans are good, some of them are not so good. But all children over the age of 16, would in their special ed files, have a plan of how the school is going to help that student prepare for post-graduation.

And then in 1997 another major revision came along. This major revision, in some ways, ties really closely to No Child Left Behind, in that this revision started setting standards. Before that, we had children in special education, but what we were teaching them in special ed classes didn’t look anything at all like what the other kids were learning in the classroom.

So, in 1997, the law changed to start being more demanding, and start talking about what needed to be taught in special ed classrooms, and so it started upping the requirements of what kids needed to learn, even if they were a student with a disability. And then the latest revision, although they’ve actually done a little revision since then, the latest revision is the 2004 revision, and that’s the one that all the school districts will be working on.

As of 2004, the law is so big that it’s now in four different sections. Section A is nothing more than how to define everything that’s going to be in all the other sections, that’s how big this law is. Section B is the one that we will be talking about tonight because it’s the major part. It’s the part about everything a school has to do for a program, for a student who is age 3 – 21.

My hope is that you really will not be seeing anyone under the age of 3. So, Part B is really, for us, the most important part. Part C, just for your information, does address babies to small kids, and then what Part B is, is a whole section of what the government will do to support different agencies in helping kids with disabilities get an education. But, Part B is where we’re going to focus on and spend some time. As I’ve said, this is so large that Eric and I have talked about many ways of approaching this. 
We’ve decided that most of what you guys need to know is the foundation of what’s in the law, and you can look yourself to read all the different areas that you might be interested in. So, I’m just going to talk with you about the different kinds of things that are actually in the law. 

There are really about ten things that this law does, and it all gets down to looking at, what is qualified as a disability, and what services are we going to provide a student with a qualifying disability. Let me just start with a summary of the different things that are in this law, and in your handout you’re going to find that I’ve bolded these areas out so you could have your information.

This law talks about a well-defined referral process. I don’t know any of you guys have ever been in a position of trying to have a student referred to special ed, or if you’ve had a special ed student in your family. But, what you will learn is sometimes it is a frustrating process. But this law does in fact define, how a student should be referred, who is to be referred, and you have to always combine the federal law with our state law. 
So if you’re really looking for details, you’re also going to look at the Texas Education Code in addition to that the Commissioner rules. You have to look at all three places to get the details. But, everything in Texas is geared on what the federal government is saying in IDEA. So, it starts with talking about a well-defined referral process, also about parent’s rights and timelines for the referral, and there’s lots of information about the referral process. 
The next important thing is it talks about each student should be able to have an individual evaluation to determine if the student has a disability. So the law has a lot of information in lots of different places that looks at what should go into a good evaluation. It defines who can do this evaluation. It talks about what testing can be used, it talks about if you are not an English speaking student how those tests are to be administered. 
There is lots of information in the law about the actual evaluation process. It talks about a timeline. For most of you who have any background in special ed, you know that for an additional evaluation, from the time the parent signs the consent for evaluation, that it needs to be completed in ARD meetings, which is the group meeting with the staff of the school to talk about the evaluation, that has to be a part of the meeting within 90 days. 
So that’s the timeline defined by the federal government in terms of completing the evaluations.  The third thing that they didn’t have is there they have a specific set of criteria for defining a disability. I’m going to talk to you a little bit more about that in just a little while, because I think, as  a judge, that may be often a question that you have.  The two areas in particular about this law that seem important to us are: What is a disability and later Eric’s going to talk to you about the discipline section, because there’s some things about the discipline that really do tie to when a kid is standing before you in the courtroom.

There are certain things that you would be interested to know; discipline wise, about what the school has already done. Or, when I make my decision and he goes back to school, what’s the school planning on doing? And if you know this law, then you’ll have a lot better idea, in general, of what may be happening, or what should happen. If you have a parent say that it’s not happening then you’ll know that probably the school isn’t following through in the ways it should be.

So, besides the specific set of criteria, which I’m going to discuss in just a little while, the law also outlines the IEP, the Individualized Education Plan. The law specifies how an IEP is to be developed for an individual student. It talks about how to set up goals, and it has all the information on what this student is supposed to be doing while they’re in school.

It defines that classes that they take, it defines the - the IEP is actually the global hard document - so it defines the discipline, it talks about what discipline the student can handle. There’s lots of information about the program for students, in fact all of the information is supposed to actually exist within the student’s IEP. There’s a section of the law that also talks about school based behavior intervention plans, and disciplinary procedures. 
Eric’s going to cover that. I guess I would say at this point that is also a very important area, because that is an area that very much ties to what the school has done, or what the school is obligated to do. Now, one of the things that Eric will talk about are the times that you have students before you, and if you don’t have access to that BIP,  as it’s called in the school district, then you may not what the school has said is okay and not okay for the student.

Because, in each of these plans it should look at the students disability, and it should determine the kinds of disciplines that the student will get based on what the disability is. So it’s a very important part of the document, and at some point may be very valuable to you.  The law also talks about the provision of supplementary aids, and related services and support services.

The few of you that have worked in public schools probably know this, but the rest of you might really be surprised at the huge number of services that are available to special ed students through public schools. The school district is obligated to consider, not necessarily to provide for everyone, but they are obligated to consider and provide if they need, counseling services, occupational therapy, physical therapy, speech, specialized transportation.

There are many services that are available to students, and in addition to those, some of the other kinds of things might be assisted technology devices in the classroom: specialized computers and different kinds of things that might help students that might have physical disabilities, if they’re trying to read or write. There are lots of things that this law designates that the school is obligated to provide.

It also designates that the student has to be continuously evaluated to see if they still need services, and that their educational progress has to be monitored and documented. Another entire section - and a very important section - deals with procedural safeguards and due process procedures for parents.  

It is extensive and they are very important and exacting in terms of what a parent can do or what their options are, if they do not feel like their public school provides for their student a free and appropriate public education. Those are the different sections of Part B of IDEA that are most significant in terms of all special ed students. Some of those may be more significant to you, some less significant. 

In your packet will be information that for each of these sections, if something strikes your interest, you would be able to explore it more freely for yourself. Let me go now to what a qualifying disability is, and assess some specific things about disabilities. There are thirteen categories of disabilities. On your handout I provided the disabilities, and gave you a brief summary of what a disability is. 
But I wanted to talk to you just a little bit about this because the language, unless you’re familiar with school language, is going to be a little different than what you’re used to.  When you get a student in, and you learn that the student is a special ed student, and the parent says, “We don’t even know why we’re here. The school should have done something different. My child has a disability.” And you ask what the disability is and they tell you. Some of the words that are used by the school district are not the common language in a medical community, and because of that, it will sound a little odd to you.

Now, most of you are familiar with the term autism. So, if someone says to you, my child is autistic, there’s actually three or four different kinds of Autism that’s on the spectrum.  There are some kids that have autism who are high functioning. And those kids have great intellectual skills but they may not understand social situations very well. On the other hand, a parent may say, “my child has autism,” and you may look at that child and know that there’s something wrong with that student, you can just tell by looking at the student.

And often that child with autism, it’s possibly a little bit harder because at the other end of the spectrum there are kids who are mentally retarded.  And so, that spectrum is very broad, but there are lots of specific things about autism that make them very difficult students, often in public schools. One thing in particular that I can tell you about is that they almost all have sensory issues, and because they have sensory issues, it means if you put them in a large classroom with a lot of noise, and they start becoming overloaded, often you’ll have a student that starts being upset, and he or she may yell out, they may want to get out of the room, they may become disruptive because they have become agitated, and often it’s a noise issue, it’s the sound of the room.

And so that in particular is really difficult because the public schools are very noisy. And so in trying to work with that, some folks are good some folks are not, but you may in fact have a student before you that is autistic and are there for disrupting class, and there may be some issues that you’d like to explore in that area. Another term that’s used by the school district that will be very common to you is, “My child is emotionally disturbed.” Have you ever in your life had the talk with anyone outside the school district that has ever used that term?

Not often, because first of all, it’s a term that’s a little bit offensive when you think about it. But the Federal government chose it and so Texas uses it. And that would mean that every child that has been diagnosed with a disability that, from your perspective, falls under these kinds of categories: “This kid has a very serious depression.” “My student has bipolar disorder.” “This student has an anxiety disorder.” 
There are other things that you would familiar with, but in the school district they lump them all together and everybody that has any sort of emotional problem at the school is ED, or emotional disturbance. So when a father that my child is disturbed, you might want to learn more about specifically what that means, because some of those things may apply to what you are doing and some of those things may not apply to what you are doing. It’s a very broad category, but an interesting one and good to understand. 

One of the other categories is mental retardation. To have that as your category, you have to have an intelligence that is significantly below what’s considered to be normal intelligence. So, if a student is actually carrying that as a special ed eligibility, then they are likely a student that has impaired thinking and decision making.

So, this would probably be good for you to know as a judge, that they have that disability. “Multiple disabilities” simply means that they have several things wrong with them, some of the other things that we’re naming that they have lumped together. One that you will hear of very often is OHI, or Other Health Impaired. It doesn’t mean anything to you guys but this term will. My child has ADHD. ADHD, to the school district, falls under the category of OHI, Other Health Impaired.

Don’t ask me why, nobody is going to explain that to you. But that’s how it will show up on the paperwork. You will see it as OHI, you won’t see it documented, as in a report, like a psychological evaluation from the school district, it will talk about ADHD, but if you’re looking at the paperwork from the school, it will say that the student qualifies for OHI, Other Health Impairment, which means that that student has in fact been designated as having a disability due to the ADHD. 

Of the other kinds of disabilities that might come before you, a common one is a learning disability. In Texas we just call them learning disabilities even though there are eleven different ways you can have a learning disability. Some of those learning disabilities actually can impact what a student develops. If you’re not able to read, if you’re not able to write, those are things that might be interesting to you as judges and have some impact on some decisions that you make. 

There are other things that are considered a learning disability: if someone has a learning disability in math calculations, it’s not likely to have much to do with anything that’s going on in your courtroom. So, it’s good to know the different things behind a learning disability that may require some additional information. The general title doesn’t tell you much.  Other titles are speech impaired, visually impaired, and there’s a category for very small kids, it’s just called non-categorical, and I don’t think you guys would be interested in that. But are the different disability categories that would possibly come up for you. Questions?
Audience: I have a question. I worked as a teacher for a few years and one thing I noticed with my former students and just in society in general, it seems like there’s been a huge spike in the diagnosis of disabilities or other learning problems, such as autism, Asperger syndrome, and things like that. 
I’d like to know what your thoughts are, is that just better training and better diagnosis and better treatment that we can offer now, or is that over-zealous diagnosis? Are kids really changing from what they were twenty years ago, or are we just treating them differently and looking at them differently? 

Julius: Well, let me start with autism. This is an area where there used to be just a few kids diagnosed with autism, and now you see there’s a widespread spectrum, and it makes you very suspect that we would have so many kids that are considered to have autism. And I will tell you that there are 8 reasons to be suspect than be not. You may look at it two different ways.

One is this: yes, we have gotten better at understanding of autism, and there was a time when no one had this deep an understanding. There a couple of other reasons to explain the increased diagnoses. I don’t know if you guys are familiar with the term DSM, but the DSM, there’s now DSM TR: it’s the manual that’s used by all medical and health service professionals, psychiatrists and psychologists; it lists and defines all the different areas of emotional disturbance.

And across the years, every time they put out a new DSM, the definition of autism has changed, and what’s happened is the definition has gotten broader and broader. For example, there was a time that if you could identify that the student has some other reason for the behavioral characteristics you saw, such as: evidence that this child has brain damage, something that happened to them at birth, or there was lead poisoning from eating paint when they were small, or some other way you could define what you see then the diagnosis was that they were not autistic and they would fall into some other category.

But now what they’ve done with the definition is they’ve said: “behavioral”. So, it doesn’t matter what the etiology is, if you have the behavioral component, then you are in fact autistic.  So as you can see that it would raise the number of kids tremendously. Because there are kids who were disabled with an explanation other than autism, now autism is much more often the explanation. The other thing about autism, and this is my own personal opinion, there was a time when there was a lot of research on baby shots.

There was a lot of research on whether or not those shots, something about those required shots that children have as they are small,  could have had anything to do with helping produce kids that seem to have autism. The general opinion has been no, but from my own personal perspective, as a clinician for a long time, I suspect there might be something in there.

Since we’ve pervasively given these shots across the nation, and there was a timeframe that certain things went into those medications, I don’t think they’re in there now, but that may also account for some of that. But, ADHD, part of it is, there really are more kids that just can’t stay on task. I don’t know if that’s because of how we are rearing them from birth, I don’t know if it’s because of video games, I don’t know if there’s something about it that has to do with your child rearing or training, or whether we’re getting too many pesticides in the water.

I don’t know, but there actually is a larger number of kids that are being diagnosed with that and usually have the symptoms.

Ransleben: Ok, let’s recap. That was a lot of information about IDEA. What you’ve learned primarily is this, the IDEA guarantees all school children up through the age 21 a free, appropriate public education to be held in the least restrictive environment. That’s important because in the early stages of this law there were specialized classrooms set up for the special education population and that’s where they stayed. 
But as the years have progressed and the laws have changed, our children have been introduced more and more into the mainstream educational environment so that they are becoming more and more meaningful participants in the daily mainstream operations of the  school. And that’s not just for special activities, such as art, music, lunch, recess; they are being included in the mainstream classrooms. 
And often you have now dual teach classrooms where you have a general education teacher and a special education teacher both sharing job descriptions in that one classroom so that those children who are not too far below brain level for that course or for that grade level can have participation. A lot of times they will be paired with professionals working with them to keep them up to speed.

Also, there are related services under IDEA that are provided through our public school system, and so you’ll have physical therapy, occupational therapy, and speech therapy all though the public school system. This is very important to families that have limited health insurance coverage to receive those kinds of services through the medical field. Now, it’s a different standard of care that’s given through the public education system.

It’s based on educational models, not medical models, so that those interventions are given to reduce the disability to the point where a child can have a meaningful school day, but not to reach maximum medical improvement, that’s the medical statement. And so, that is confusing for parents a lot of times when they do have medical providers providing related services after school hours, and they’re saying: “We still need to progress and work on these things,” and the school is saying: “We’ve reached our limit.”

There was a landmark case called the Rowley case, and in that case the Federal government set the standard for special education and it is not to maximize a student’s potential. You are not guaranteed to reach your maximum potential, you are guaranteed minimum educational benefit under the law, and that simply means the child is making educational progress.

And that also is a surprise to many parents. Now, when I say that, I’ve been doing this for over ten years. I’ve worked in school districts all across the state of Texas, and I rarely come across staff and administrators who accept that standard for educational progress. Most everybody is trying their hardest to get students to reach their maximum potential, but they are not to be held to that they are held toward ground floor educational opportunity.

How far does special education law go? It goes far enough to modify curriculum for students whose disability prevents them from achieving on the level appropriate for their age and grade level. It also gives them opportunities to participate in extracurricular activities, but it does not go so far as to modify the activity to the point where it no longer looks like what it was designed to be.

Meaning simply that if you have such physical limitations and you want to participate on the football team, but you would have to modify the game or event so much to accommodate that child that it no longer would be a football game, the law does not go that far. But it does provide that students who need reasonable accommodations to have, pardon the pun, a level playing field, are afforded those rights. So, that’s the IDEA law in a nutshell. 

Let’s talk about how special education students receive discipline in our public schools. Obviously, we do not want to punish any child with a disability whose behavior may in any way be a manifestation of the disability. That, in legal terms, would be called discrimination. Let me give you an obvious example.

If a child has Tourettes, and part of his Tourettes symptomology is occasionally blurting out an inappropriate expletive, you are not going to discipline him by sending him to the office for cussing in school. Now, how do you discern when a certain behavior is a manifestation of a disability? Well not one individual alone will do that. You heard what Dr. Julius mentioned to you in her presentation, an ARD committee. That stands for Admission Review and Dismissal.

There is a multi-discipline team of professionals at every school called the ARD committee, and parents are also full participating members of that committee. And when a child is facing discipline for a behavior that could result in a change in the educational placement, meaning that child could be removed to in-school suspension, Saturday school, a discipline alternative education program at another site, anything that would change the current placement, the Federal law requires that the ARD committee convene for the purpose of deciding whether or not, in any way, the behavior was a manifestation of the disability.

In order to do that, the school has already done, in most cases, a full functional behavior assessment for that child, and if they haven’t, they will do one before any further consideration of placements is done. What does a functional behavior assessment do? It determines what the function of that behavior is, and they target negative behaviors that are interfering with the school environment.

So, there are basically three major domains that affect behavior. And remember, I learned this years ago: all behavior is communication. The three area of domains are emotional, choice behavior, and sensory. These are the three primary domains that affect our behavior. Choice behavior is simply this: making bad choices.

Emotional based behavior is behavior that which has emotional based etiology to it. For example, a generalized anxiety disorder for a child who fidgets or can’t stay in their seat, or makes a run for the door. These children need to be reviewed by the ARD committee to see what’s provoking that behavior. Typically for choice behavior, how do we address that in schools? We do it with a consequence grid and with the student code of conduct if it’s determined that the student is able to follow the student code of conduct. 
And then, if it’s emotionally based, there are therapeutic measures for the intervention. And that’s often set up with special ed counseling, perhaps an LLSB, a school psychologist would get involved, and they send out the appropriate therapeutic intervention. If you have a child who is emotionally charged and committing that behavior and you try to apply consequences to that child, you are pouring gas on a fire.

If, on the other hand, you have a child that you believe is using emotional-based behavior but they’re really only exercising bad choices, those children will eat you alive. They’ll take advantage of the system. Sensory is simply this: there are disabilities more commonly found with autism where you have children with sensory issues and it can sometimes be sensory related.

If that doesn’t get confusing, one certain area of behavior can invoke all three domains. It could start out as a sensory issue; it could turn into a poor choice decision, and then as that escalates it could turn into an emotional issue. What do you do with that? Well, you put together your multi-discipline team of professionals and invite the family in, and then study, and then reason minds come up with a decision on how best to interfere with the child and correct that behavior.

Let me give you an example. I had a young client that had a general anxiety disorder, and she was receiving special education services under the disability category of emotional disturbance. And there was a teacher that did not appreciate or understand the behavior. In fact, I believe to this day, the teacher thought it was a fiction created by the parents to explain the child who was incorrigible by the old standards.

The child was making a run for the door in a full out panic attack, and the teacher stood in the middle of the door and tried to wrap the child up and stop her from running out and subsequently received a slap across the face inadvertently as the child was flailing around trying to get out of there. And this is where we get involved, because then an SRO officer shows up and writes a citation for assault, chose not to choose the greater degree of offense of assault on a public servant, because that would have required the child being sent to a juvenile detention facility, but issued a citation and then the child ends up going to municipal court. And, someone was asking earlier: “Where does this information come from?” “How do we know all this?” You don’t, and that’s why we have House Bill 1793, and that’s why we’re spending time here tonight: to know how to get resources on these children. I have an autistic child that had been charged criminally with assault on a public servant.

If you have children that have emotional and behavioral disorders and part of their targeted behavior is both physical and verbal aggression as a manifestation of their behavior, you wouldn’t assume, I hope, that the people that are working with these children know that, and so when they’re in the classroom, and they get the occasional slap, kick, spit, pull, that there’s a system set up to absorb that, but I’m here to tell you that it doesn’t always happen that way.

And I can tell you, because I represent these children and I’ve been doing this for a while, these cases end up in juvenile district court, municipal courts, and justice of the peace courts. Now we’re going to talk a little more about that as we go along. So, in order to determine whether it’s a manifestation, it’s a learned procedure. You have a functional behavior assessment, where you target behaviors, and everyone tries to put their best pulse on it to see from what domain that behavior is being motivated and what the function is, and then you set up consequences for choice behavior, and then you set up therapeutic interventions for emotional based behavior.

For sensory behavior you’ll get an OT (occupational therapist) involved, and they would do a sensory profile and they’ll have things to intervene with sensory issues. Yes, Judge?

Audience: What triggers the manifestation evaluation? Does the student or the parents ask for it, or does the school district do it unilaterally? And can the student or their parents deny it? What triggers it? What gets them into the system, obviously other than their behavior?

Ransleben: The IDEA itself requires that the school call the ARD committee together and a change of placement is proposed as a consequence for behavior to make that determination. Whether it can be waived, I think I’ve had one or two cases in ten years where there’s a family that wanted to waive it, but the school will hold it anyway because they will determine that it is a mandate that has to be held.

Audience: Can the parent’s ever request the consideration without the school district making the decision that may be necessary?

Ransleben: The parents may request it. I’m assuming you mean a child who has yet to be identified as needing special ed services. What the law says is unless they have prior notice to the conduct in question that the child was suspected of having the qualified disability, they can go ahead and implement the discipline.

The conduct itself is not necessarily the trigger. The parents frequently ask: “My child has a disability, we just didn’t let you know about it for whatever reason or we’ve suspected this for some time because we’ve been having this behavior at home and we think it now influences their behavior at school”. 
Julius: I just wanted to add that in terms of manifestation determination, the sequence that gets you to the manifestation determination is that the Federal law says that the student should not be out of their educational placement for more than ten days. And we used to refer to that as “ten free days.”
What that means is that the first ten days in a school year that a student that has a disability is for whatever reason moved somewhere else and are out of their educational program, that it can be done. But if you get to ten days, that’s considered by Federal law to be the limit. So, if for any reason the student has been removed from their educational program, and removed can mean many things…
For instance, I repeatedly suspend you for three days, or “I’m upset with you go to the principal’s office, but I leave you sitting at the principal’s office for two hours before you actually get to speak to the principal, you’re not down there in class.” Or, it could be defined as: “I’m going to send you to the AEP, because we think you’ve done some specific thing, and we want to send you for thirty days but we haven’t sent you yet. But once you reach ten days, or you’re about to suggest or agree on a different on that’s going to be longer than ten days, you have to have this meeting.  

And it doesn’t happen before the ten days. So if the parent says on day three, I want the manifestation determination because you just suspended my child for the first time, they would not get it. But, Eric talked about something that they can get. Part of the manifestation determination is having an FBA done, a Functional Behavioral Assessment. That assessment looks at why the student is doing what they’re doing, and it actually determines in many ways if something is related or not. 
A parent can ask for an FBA, they don’t necessarily want the ARD committee meeting at that point, that’s actually about whether you can do the discipline or you can’t. That’s what triggers it. Ten days triggers that you must have it because the Federal government tells us that no special education student should ever be out of their ARD designed educational program for more than ten school days in the school year.

And if they are, the Federal government wants us to account for why the school is not able to put in a program good enough, or design some sort of intervention that’s strong enough, that that student will not be staying in their classroom getting the education that they need. 

Audience: Does this only apply to special education students?

Julius: Yep. 

Audience: So a student that blows off class, doesn’t go to school, misses third period every day, then sits in ISS for ten days, does it apply to them?

Julius: If he is not in special ed, if you look at our state law, there are some things that would apply to him. But, in terms of this Federal law and what we’re teaching here tonight: no.  Special ed students have protections; first of all they have all the protections of general-ed students. They have whatever is in that code of conduct and whatever is in that state law. Federal law only addresses students who have been identified as special ed students, so there’s no such thing as a manifestation determination for a general education student or even an ARD committee.
Audience: How are they designated as special ed if the parents never raised the issue, and no one has ever really tested them for that issue?

Julius: The referral does not have to come to a parent, but I do want you to know that Federal law does say that a parent does have a right to request an evaluation. So, it could very well come to a parent and often it does. But the student has to be identified by someone else, someone who would be a person in a position to do something, for instance a teacher or administrator. Anyone that connects the student to the school can suggest the student needs to have a special education evaluation. In that regard, a parent still has to agree to it. Other folks can suggest it, but a parent gives the permission for that to occur or not. 
Audience: Will there be communication between the school and the court that that child is heading to? 

Ransleben: No. That’s why we’re here: to start that dialogue and start that communication. The juvenile courts have had it for years because they have a full staffed probation department that works for them and does juvenile intake. On their intake checklist they ask, “Are you currently receiving special educational services under IDEA or 504?” And if the student checks yes, then they’ll determine how much if any of those records they’ll need because once they find out what this category of disability is to determine whether or not the prosecutor and judge will want to know that information in determining how to handle the case.

The municipal courts and justice of the peace have not typically been in that type of loop whatsoever. And that is exactly what I think prompted House Bill 1793 and why we’re spending time talking about this. Before you leave here you’ll have a better idea of how to get that type of information when you suspect that there’s a case before you that needs extra consideration.

In relation to your question, Judge, under 45057, provisions related to juvenile defendants, you can make a referral to the department of Family and Protective Services to help get some counseling and intervention for a parent that may not be fully appreciating the disability or cooperating with the school. And as Dr. Julius said, the school used to be able to force the issue, but now all the school can do is force the initial evaluation of a child.

If a parent will not agree to the initial evaluation, the school can file a due process proceeding against the parent and seek an administrative order ordering the testing. As long as you want to remain receiving your public education services, your child’s going to be fully evaluated. Now here’s the rub: even if the school cannot force services, but they can force evaluation, so at least you’ll know what you’re dealing with. If the parent will not consent to receiving special education services, that begs a different issue. In your court, when you have the child in front of you and you suspect there are special needs that have or have not been diagnosed, if you think there’s an issue there that needs further intervention, and I’m going to get to that with a little more detail as 45057 offers you some extra vehicles. 

Audience: But the parent can still refuse the designation?

Ransleben: They can refuse special education services, correct. That is seen, but it’s rare. Now, school resource officers: This is an interesting subject, I don’t want to spend a whole lot of time on it, but I want everyone to be aware that, at least with your federal school, up to high school, there is a school resource officer in most of the schools throughout Texas.

This is an interesting area, because school resource officers primarily are certified Texas peace officers. So when they go into the school, they are wearing different hats. Because they are still certified Texas peace officers, they have to abide by the tenants of a police officer. But at the same time they’re also a resource officer for the school. This is interesting because resource officers are not always included in the loop for children receiving special education services.

So, when I have a child that has a bi-polar disorder, or a severe emotional disturbance, and that child has a meltdown, that’s my term, in the middle of the hallway, and the resource officer is on the scene and handles that child as a typically developed child or a regular education child, sometimes we have issues with that. That’s where things get out of hand.

I’ve had children hand-cuffed and put into a police car and taken all the way to the juvenile detention facility before somebody there was able to get things calmed down, figure out what was going on, and get the parents involved to figure out an alternative disposition other than working the child up through the normal course of action. So, it’s very important for school resource officers to understand what their role is, and it gets very difficult.

They’re located in the school, and they’re supposed to be on the chain of communication with 504 plans and IEPs, but that doesn’t always happen. So that’s existing in school, now look at how removed we are when we’re sitting with the municipal court and justice of the peace several blocks or miles from that school. Now how are we going to know what’s going on with the child if we don’t ask, if we do not have some type of intake or checklist for our juveniles to know whether they are receiving special ed services and whether there are behavioral components linked to their disability that may be having an impact on the conduct that got them before us? 
When you see the AEP, DAEP, JJAEP, these are all of our Alternative Education Placements that are available to all children, not just special education children.  These are alternative education placements. Often AEP and DAEP are synonymous because they go hand in hand, although you may have an alternative education program and the DAEP stands for Disciplinary Alternative Education Program, and you may have those housed in the same school building.

You may have schools now, especially high schools, that are setting alternative educational programs for “non-traditional students,” and they’re receiving their instructional services in an AEP environment. 

The Alternative Education Program does not necessarily mean its set up for discipline reasons. It could be servicing non-traditional students. Disciplinary Alternative Education Program is just what it says, it is for the disciplined students who just got taken out of their mainstream classroom environment, and they’re leaving their main campus and going to a DAEP, which is a much tighter, controlled environment. 
A lot of times, depending on your length of stay, you may go off of your regular curriculum and they may have a specialized curriculum at the DAEP. If you’re a special education student, again, you cannot be transferred to a DAEP placement until an ARD Committee has met and conducted a manifestation review. If they determine that the behavior was not a manifestation of the disability, then the school discipline is going to be imposed. 
And again the trigger point, as we discussed, is the removal past ten days. Or even a series of short removals that equal ten days will trigger that manifestation. The JJAEP, that’s the county school or the county program, run through a juvenile justice program that has a contract with all the local school districts within that county.  The Juvenile Justice Alternative Education Program is where you go if you’ve been expelled, and you will no longer be receiving educational services through the local school district directly, you’re going to get it through the county. 
Our special education population can be expelled, and they may be sent to the JJAEP program if the family isn’t going to provide educational services in another venue like a private school or home school. 
So, they go. And, the school district is still going to provide special education services that IEP, they’re Individualized Education Plan, which will go to the JJAEP, and the JJAEPs are staffed with special education teachers and directors that are also there to collaborate with the ARD Committee at the local school to see what is being done for the student in the local school district, and they try to replicate those services in the JJAEP environment. 

Why do I need to know any of this? Has anyone gotten to that point yet? Why do I need to know this? The reason we need to know all of this is due to the numbers I presented to you at the beginning of the presentation, whether you know it or not, there’s no telling how many juveniles I’ve seen that may have a disability that was not brought to my attention because there was no vehicle to bring it to my attention. 
I hope in hindsight that the punishment grid that we set up for that child was appropriate. When we talk about capacity, capacity is the ability to be held responsible for criminal behavior. I’m not going to get into the legalities of it. One capacity, as many of you know, if you’re less than ten years old, by law, you do not have capacity to be held criminally responsible for your behavior.

I can tell you this without a doubt, I am so glad I did not know this when I was seven, eight, or nine. I’m not saying I would have been out there committing a murder or robbery, but I could have been in a lot more mischief back at seven, eight or nine had I know that I did not have the capacity, because all my parents talked to me about was “Juvey Hall.” 
I was scared to death of this place and I hadn’t even seen it.  So we don’t see any juveniles until they have reached the age of 10 through 16. I can’t tell you how many people come into our office, and I give workshops all over the state on this stuff…Overwhelmingly, teenagers and parents do not know that you become an adult in our criminal justice system at the age of 17. 
I knew that, because my dad reminded me of that when I turned 17, and it had an effect on me because it made me grow up and think about the shenanigans my buddies and I would get into. Furthermore my dad told me, “Don’t bother calling me from jail, because I won’t come down there to get you.” That stayed with me, too. But there’s another way that the IDEA and child welfare, the topics of our discussion, apply to capacity:
The Juvenile Justice courts know all about this because the family code and the Juvenile Justice code set up specific provisions to screen for mental illness and mental retardation. If it is determined that because of either of those diagnoses, a juvenile lacks capacity to understand the proceedings or assist in their defense, then a juvenile court can decide to just not take the case at all,  and that’s usually the method. 
Or they can refer to a state facility for further psychiatric evaluation, and there are medical interventions that the state can impose for certain children to try to bring them up to speed.  For instance, I have a case right here in Travis County with a fairly significant autistic child who did assault somebody at their high school. And we are in the juvenile system right now and nobody knows what to do with it. 
It’s about, I hope, to be dismissed. You know all I had to do was have my client walk up there in front of the judge, and the judge looked at me and looked at the prosecutor and said, “What are we doing here?” Now, we are governed primarily by the code criminal procedure, right? We have the penal code, and the penal code doesn’t give us the same definition of mental illness or mental retardation as we find in the family code, but our defense there is insanity. 
And insanity, as defined in 801 Penal Code, is a “severe mental disease or defect, and it provides that as an affirmative defense. Let’s not spend too much time on this area of capacity, because let’s face it, even in the larger courts represented here, how many times are we going to have a ten to sixteen year old that has a mental illness or mental retardation to that point, where they don’t have the capacity. 
It happens, but it’s a rarity. You may see it, but hopefully a parent is presenting that information to you, or an attorney has been hired that can represent the nature of that child’s disability to you, because if you don’t have the capacity, then you’re not going to be able to be held liable. 
And prosecutors need to be in tuned to this as well so that when they screen the cases they can make the proper recommendations to the judge. But, primarily what are we here to talk about and why we want to know this is punishment. We want to be able to consider the appropriate array of consequences. Primarily, we all agree that when a juvenile is before us we’re naturally leaning toward looking at deferred disposition and the bailiwick of interventions that come with that, right? 
Simply handing convictions to juveniles without consideration or sticking a juvenile with a fine: who pays that fine? Yeah, the parents normally do, and what does the child receive from that?  So, hopefully, most of the time we’re trying to look for different dispositions and team court programming and a myriad of interventions. 
Also, we were talking about referrals, and I beg to say a lot of judges fail to fully appreciate 45057, and that is specific provisions that are set up for handling juvenile dispositions. One of those is finding at risk children. What is the definition of at risk children? Well, it’s wide open. 

We cannot find the specific definition, but generally it is: At risk of having their child welfare compromised. And welfare, basically, is when you have food, clothing, shelter, and education, all those staples of life and their emotional, psychological, and I would suggest, spiritual, well-being. 
All this constitutes child welfare, and if you have a child at risk and you sense that there is a disconnect or something is not happening - what is the most popular cases in your court where these cases are going to be brought to your attention? It’s those long conversations you have on your bench about those failure to attend school cases, where you hear all these excuses. It’s hard to be a judge sometimes. If your coordinator sets you up with a long docket of failure to attend school cases by the time you start getting toward the end of that you’ve heard a lot, haven’t you?
The issue is, if I start to discern through that that I have a child at risk, there is a vehicle under 45057, at risk child, where you can refer to the Department of Family and Protective Services. Do you know what the beauty is about that? You don’t have to use your own resources on that. You can use another government agency to utilize the bailiwick of resources they have at their disposal to intervene. 
On top of that, they have court order for it to give them some leverage to get those services conducted. And that’s going to be services aimed not just at the juvenile but at the parent. And they have different ways that they can enforce them on their end administratively, on top of your court order for the referral, because that will command that they comply with the programming set up, and the Department of Family Protective Services will be doing a full family intake and evaluation. 

So here we talk about the failure to attend school. This is an area that not many people seem to be aware of, and I have to admit as a defense lawyer, I have exploited it before. There is an exception on the compulsory attendance law.  

The compulsory attendance law requires compulsory attendance at school, it doesn’t say where, but it has to be an approved school. But if you have a public school, there is an exception to the attendance law, and it says for children that receive special education services in their school district that cannot be properly served under IDEA, there’s an exception.

They didn’t create that as a rebuttable presumption, they didn’t pass it as a defensive issue, and it’s specifically under the exemptions for attendance. How does that play out? Well, nobody really knew. I had a jury trial on this issue last month with a high school student that missed a whole bunch of school, and had a significant emotional disturbance that’s well documented. 
We took it to a jury trial, but I have to say we didn’t really win on whether or not the exception was proved to valid or not, we won, and got an acquittal because nobody from the school side of it, or the judge, really knew what I was talking about. And they were not prepared to address that with their witness, because the only witness was the attendance officer. And they brought in the Vice Principal in a last ditch effort to try to get some opinions about whether or not the school could properly serve the defendant who receives special education services. 
The problem was that she wasn’t qualified to give that opinion because only the ARD Committee can make that determination about whether or not the child is being properly served by the district. 

And now you have an awareness of these issues, that there are not advocates, and that the majority of these families are coming into your courts and don’t even know they need to bring the issue up to you because for most parents look at court differently than school, thinking the judge doesn’t want to hear about this. 
Or those that are trying to articulate to you, that they believe that the child’s disability should be taken into consideration in how you punish their child and what you’re going to do. Because they don’t’ know how to say it. We’re hopefully bringing awareness to you so that you know how that parent would feel if the judge says, “Oh! Does your child have a BIP?” They would say, “You know what a BIP is?” You respond, “Sure!” then you’re going to pull out your cheat sheet that I put in your notebooks and then you’re going to remember that’s the Behavior Intervention Plan they have at school, and then you’re going to have a few more questions to ask before you determine what to do. That’s my hope and my prayer.  

Audience: Other than the plan that you just indicated the judge might ask for, what other resources would you suggest that a judge ought to be asking for or looking for considering that municipal judges and juvenile court judges have very few other resources available? 

Ransleben: Right. Let’s face it. Remember our case count compared to juvenile court and family courts? It gets down to who has the time to get in all that, right? Unless you have juvenile case manager or docket management system that automatically asks these questions, what do you do? And as the Judge asked, even if we do know that, what do we do with that?

I don’t have exact answers on that, because the Judge asked a great question. Don’t we have to be document sensitive on what we take and of how we keep that? I say yes. So, knowing what to ask, that’s why one area was a referral to Family and Protective Services gets it to a department agency that has collaboration with school systems. School systems, under their confidentiality laws, have the ability to share certain information with those agencies. Then you don’t have to worry about setting up a separate file system for the court, because all most of us have is the case jacket, correct? 

Audience: What happens to the child when the parents refuse services? If the school is continuing to have issues, and the child is obviously having issues, and the parents are still refusing services, how does the school handle that, and what ends up happening with or for the child? 

Ransleben: I’m going to let Dr. J step in, but I’m going to tell you that schools have the same resources as the court does. When a parent refuses to receive special education services for their child, there is nothing that the school can do directly, but what they can do indirectly is, if they think there is emotional and physical abuse of the child, they can report that to Family Protective Services and get another agency to do a full evaluation to determine whether or not that agency has different ways to make things happen. 

Audience: So if the parent continued to refuse, they actually wind up having their child removed? 

Ransleben: Listen, the school is there to provide a service. It is our duty as parents to educate our children under state law, and we simply chose the public school system as one of the resources that we invoke to do that. And so if the school has done the evaluation and has determined there’s a disability, and they have services to help that child receive a free and appropriate public education, and the parent says, “We don’t want it,” and they believe that’s harmful to the child, the professionals have an absolute duty to call and report that. And then you have another state agency that’s going to step in and look into whether or not the parents are acting properly and find out the basis for why they’re denying it. You see cases like that sometimes due to religious reasons they try to refuse different types of services and interventions. They use the establishment clause to try to keep the government out of their family business. It gets complicated, but do know there are resources. 

Julius: I wanted to go back to one of the questions. By federal law, the school, through “child find,” and that’s the term, has an obligation to identify all children with disabilities.

They are federally mandated that they must. Now, obviously, if they identify them, they have to decide what sort of services they feel they should have. There are levels above the special ed services for students that are starting to have a lot of problems. Sometimes you’ll have a situation where the school has been trying to encourage the family to refer the child for special evaluation, and the family will not do that.

But, the school has been documenting for quite a long time that they think this child has a disability. By federal law, it’s not just that you have been identified, but if there is evidence that a child has been suspected of having a disability or emotional disturbance, he or she often has to be treated the same as a child that has already been identified as having a disability.

The only catch with that is, for special ed, there has to be an evaluation. So, I guess this would be the scenario I should tell you about. Often you’ll find a situation where the school is going to send a child to AEP or maybe something even worse. At that point the parent finally says, “Ok, I’d like to have my child evaluated.”  

If there’s never been, before that point, a point where anyone has ever noticed that there’s a problem, then a parent can’t just out of the blue say, “I believe my child has a disability and that’s the reason this is happening on the evaluation.” But if there’s evidence that the school has been actually working to have that added and it’s not been added, then when the parent says that, the school has to do it. They have to follow through, and starting with the child that’s already been identified they have to come in and be willing to do the evaluation at that point.

Just because the student has already begun to have serious problems, and just because the parent denied those sorts of services, it does not put the school in a position to be able to deny it, they must at that point, proceed if the parent gives them permission to proceed, because they have already identified the student as a possible student with a disability.

They would actually rather have the evaluations with the manifestation determination, even if at the time the act was committed the student was not a special ed student. The other thing is that schools have a lot of services besides special education.  And a lot of times the parents do not want their child in special education, but there are many types of things that parents could do first, and a lot of them educational.

Sometimes kids are, for instance, having troubles reading. All schools have counselors and there are lots of different alternatives or ways to access within the school system some sort of assistance for a student, either academic or behavioral, for a student whose parents do not want them to be special ed. And as Eric talked about, there are a whole group of students that fall under 504.

And those students, often a student whose parents don’t want them in special ed, and I really resist that, will agree to have their student, who they already know has a disability, be involved in a 504 program. And that program will afford modifications to the classroom and different kinds of things that assist the student without the student actually being placed in special ed services. 

Ransleben: This won’t be just children that are coming to you for conduct at school or class disruption. They may be shoplifting at the mall or store, so we’re talking about all juveniles, regardless. But, knowing that they receive special education services from the school district, you know you have a resource there. One suggestion is, and I’ve seen before where a judge asked for information, and admitted into evidence, because this is after the guilty plea, so the evidence portion of the case was open.

The judge reviewed some documentation and just wanted to have some clarification of what it was. So asking the parents to bring an IEP or BIP to you so you could read it allows you to see what the school is doing.  The key cases you want to be looking for are class disruption, disorderly conduct, especially disorderly conduct language. You’d really need to find out that child receives special education services and for what disability for when you decide how to punish them. 

The last part of our presentation is contained in the handbook – look for my cheat sheet for the bench reference. And it just contains some general terms. Here they are, FIE, Full Individual Evaluation, that is the initial evaluation, and it’s required to be done on a student for the initial evaluation and then no less than once every three years from that point on to make sure the information is fresh.

The IEP is the Individual Education Program. That’s where the academic goals and objectives and all related services are prescribed to the child and that document is handed around to everyone that will have intervention and service with the child so that everyone is working on the same document and applying the same things. 
The FBA is the Functional Behavioral Assessment. We talked about that and how it investigates targeted behaviors that are believed to be interfering with the learning environment so that the school can determine what the function of that behavior is to know how to intervene.

Again, you do not want to be treating a child as exercising poor choices if it’s determined that’s there an emotional basis to the behavior and vice versa. 
The BIP, that’s the actual plan that breaks out of the FBA study, the Behavioral Intervention Plan. So, as a judge in the court, to me, that would be one of the more important things I would want to know about. Ok, say you receive special education services at your school, do you have a BIP? 
See, we didn’t say this but not all special children receiving special education services have BIPs, because not all children have behavioral issues that are interfering with their school environment. You may just have a learning disability so you’re receiving services for that. So I don’t want to make it out that every student has all of this, but as a judge I would want to know that because when we’re addressing behavior, and I might want to know, “do you have a BIP in place?” First of all you’re going to freak the parent out because they’re not going to realize that you know that term.

And then you might ask, “Well, can I get a copy of the FBA or the BIP?” You will get different amounts of information from different parents concerning what is in the files and what the school does. So that is all the terminology for the IDEA and I open the floor to questions. 

Audience: I didn’t know anything about IDEA before I came here tonight, and I’m obviously not a judge, but I can sense that there’s some frustration from the bench or from the courts on what to really do with these students. If we’re receiving this training and researching into disabilities you can determine the child might have something that needs attention and the parent isn’t willing to and the school district hasn’t yet done something, so I’ve been thinking through the options that the judges have for punishment under deferred disposition.

Under 45.051 the judge has the option of requiring the defendant or in these cases the child to submit to a psychosocial assessment. If you could explain what that is or how it could help in a situation like this if at all. 

Ransleben: Well, there is an open provision under 45051 that allows for basically anything that’s reasonable. So in addition to a psychosocial evaluation it may include a psycho-educational evaluation being conducted to determine, especially if the conduct which the child was engaged in came from school, you might order psycho-educational evaluations as well.

Julius: I was just going to address that someone made the good point that if you ask for records from the school, that you’re in sort of a bind because often those records might be things that need to be confidential and that you would not necessarily to be part of the public record. 
So, it puts you in sort of a bind on whether you would want to ask for those things or you wouldn’t, and if you did, what would you do with those. Federal law does say that the judges have the right to ask for those. And in terms of the psycho-social evaluation it is not as some suppose - psycho-social evaluation is essentially any kind of evaluation in the area of psychological or social issues. 
So it could be requested from a number of spots. Now what that means I suppose is that you could require the parent to go get the evaluation and report back. But for special ed kids, if a student is in special ed then there’s already been a psycho-social evaluation, because of the evaluation that had to be done to put the student into services, and the evaluation that had to be ongoing about the student, then probably there’s already an evaluation in existence.

In fact, if in some way you wanted to access them, but maybe you got the issue again, because they are by law available to you, but they are confidential records, they are very much confidential records, even within the school system. The psychosocial evaluations are not even available to a large majority of the school staff. There are sections of them that are, but in general they are not. But they are in fact part of educational records. And they are available to the court system.

And so it may be that the information you would need already exists. I do know that in terms of requesting it, that if you want to request something and it get back to the school: that has to be requested by an ARD Committee. Your best bet would be to tell the parent that you would like them to go request this from their school. 

For every student in special education that has what I would consider to be a very serious form of a disability. For a child who only has a learning disability, an evaluation may not exist. For any child that has autism, or that is considered to have emotional problems, be ED, or even a child who has ADHD, there will be a full psychological evaluation that exists within the school district. 
It’s required for the student to get services, and so it will exist, and it will also have a very well done social section. It may answer your questions and it may not, but again it gets back to the issue of would you want to look at the psychological evaluation from the school that is in fact confidential information? But you are, by law…uh, it’s really up to you. 

Audience: Can a medical disability ever be considered grounds for special education? Let me give you an example, I had a parent appear in a failure to attend school docket that said their child suffered from CFS.

Finally I said, “What is CFS?” and they answered, “Chronic Fatigue Syndrome”. But the school won’t recognize it. I’ve asked for special education services for it, they refused, and so I’m saying the student can’t comply and can’t go to school. It was a fairly articulate parent, the kid had no input into it, but the parent was saying that the child couldn’t get up for school in the morning because he was tired. 

Julius: There is in fact an entire section on OHI. Other Health Impaired is about medical issues, and there are a large number of kids that are in special ed because of medical issues as long as that medical issue impacts your educational performance. I would suspect there is a possibility, that maybe that had been addressed with the school and either they felt that they did the evaluation and didn’t think the child met the requirements for the service, or for some reason the school was remiss on what they needed to do and actually did not pursue that because they were not considering that that could somehow be a special ed eligibility, but it could. 
If the student truly had CFS and that was demonstrated medically and the school district had that report that said the student did have it, then the school would have to consider that student for special ed services if in fact there was documentation that it was impacting their education, and not coming to school impacts your education. 

Audience: And of course the school attendance officers said that the child stays up real late and then can’t get up in the morning. But something else I hear all the time is diabetes and I also hear that they have to stay home because of uncontrolled blood sugar. Another one I hear a lot is asthma, where they say they can’t attend school because of asthma. Yes, I agree it’s an issue that they can’t attend because they’re out of school. Does that qualify them for special education? 

Julius: There are students in special education for asthma. 
Ransleben: One thing we haven’t addressed, and I just realized it, is that just having a disability alone does not make you eligible to receive special education services. There are plenty of children that have some form of disability that do not receive special education services. What we failed to mention earlier is that there’s a two prong test.

You have to have a qualifying disability, and you have to have an educational need for a specialized education program. So it’s a two prong test to receive services from the school. So, as Judge Ramsey points out, it could be that the school that the parent brought a diagnosis from, a medical doctor brought to the ARD meeting or school screening team, to consider whether or not the child may be eligible, and it could be that the school is not disputing that the child has the disability, but they’re disputing that there is an educational need to have a specialized education program to address that disability.

So that would be important to know, and the parent may not be completely knowledgeable about what the basis of the denial was. A lot of times the school is not very articulate about explaining why they’re not offering services. That goes a lot with ADD and ADHD. There are lots of kids out there diagnosed, and that’s a medical diagnosis, and the parents are trying to use that to explain why certain things aren’t happening at the school for their child.

And the committee gets together, and they’re not denying that a medical doctor has diagnosed that, but based on all the data, because they’ll take data from the classroom teachers, they’ll hear from the parents, they want to know what behaviors are going on at home and other environments. And then they put all that composite together and determine whether or not there’s an educational need. So, not all students with a disability will necessarily qualify for services. 

Audience: At the pre-trial level, so before punishment, to what extent do you think we’re obligated, especially in the case of a capacity issue, if we really do think there’s a serious issue of special needs or capacity, that could impact the defense of the case, do you think we’re obligated, in terms of appointing counsel to that juvenile? To what extent do you think that we’re going to have to face that issue?

Ransleben: As far as you’ve got a budget to appoint, because as you all know and received through this 32 hour update program there’s no court appointment for an attorney in a class C misdemeanor. 
I could argue that there’s certainly something that the judge wants to be aware of to know what to do before you before you get to the punishment, and before you enter the plea, because if it’s not overt, you may reset the case or may have a juvenile case manager, they may be able to do help…you know, in the old days a criminal got a presentence investigation conducted to try to work it up.  
Audience: When a case comes before us in the court and we are hearing all these acronyms, like IDEA , should we immediately just transfer that case to juvenile court? Should we say, “You do need to be going to juvenile court; you do not need to be here.” Is that a legitimate perspective, or are they just as better having this case in the municipal court? 

Ransleben: Well, depending on the offense…I would think that’s what we’re doing here today is to equip the municipal courts and the Justice of the Peace with more knowledge about how to keep this in house and handle it as a Class C misdemeanor in an area where we can address it with an appropriate response. You get up there in the juvenile court that can be a lot bigger environment and it may be overkill. I don’t know that it’s a legal basis for a transfer of jurisdiction. 

Audience: Well, they really don’t say why. We noticed you have three convictions or three cases and you have to send it, and before then it’s discretionary, and they really don’t give you any criteria. I guess what I was thinking, because I know some larger cities like Dallas in the past they’ve had line items for interest of justice appointments and there’s been a lot of discussion among TMCA about should there be the same standard for the appointment of counsel for children in Class C misdemeanors as there are in juvenile court cases? We do know after Title 3 in the family code, those cases involving indigent children, they would get lawyers. 

Ransleben: Yes, again I just have to presuppose that it’s all geared toward the level of degree of offense, and we all accept that. That’s why years later we’re just starting to talk about these things. I guess the prevalent theory is that the Class C fine only offense is why the family code and the juvenile justice code have so many more vehicles.

But as we’re learning, and as I’ve shared with you, over a career, I’ve had many examples where I’ve had children worked up in the municipal or justice of the peace courts that had a qualifying disability that had a definite relationship to the behavior for which they’re in there. And I’ve had children in there that lack capacity to be in there, but there was no gate keeping there to screen that without me going in there, which raises the question about, “if you’re not there to do it, how do kids get that level of advocacy?”

And that’s why we’re trying to bring awareness to the subject. If there’s any kind of docket control measure that’s in your courts now, if you feel concerned enough about it, please consider talking with your court staff and court administrator about having a docket management provision for juveniles where we routinely start asking, “do you receive special education services or 504 services at your local school district?” And if the answer is yes, then that starts to beckon how far in you’re going to explore to get records. 

Audience: It’s my understanding that the municipal judge on these failure to attend school cases…isn’t the child, the one that’s on trial, I mean, all he’s going to do is plea whether he’s guilty, not guilty, or no contest to the charges of the failure to attend school. Are we going to hold the school accountable for that failure to attend school is that what you’re saying? So, are we putting the school on trial or the child on trial? 

Ransleben: I can tell you as the defense attorney that I put the school on trial, but if you want to know what the law says, the law doesn’t put the school on trial. The law says that there is a legal exemption from the mandatory school attendance if a child receives special education services and is not being properly served by the school district. How does that get through? Whose burden is it? I argue that the school has to negate an exemption if it’s raised by the defendant, but there’s no clarification because I can guarantee that there’s no interpretive law on that exemption.

I was able to get that once, and see the problem is, now I’m sharing it with all you guys, so if I end up  in your courts with a client with a special need on an attendance case, you’re going to be the wiser. But I appreciate your comment because we shifted something to the school where it’s the child that’s on trial and has been charged.

Audience: But now you say, well, we need to get the evaluation, have it on hand, or is the school going to present that as evidence? I guess that’s what I don’t understand. 

Ransleben: If the issue was raised by the defendant, then I would say the school has the burdens to negate the exemption and then they had been prepared because I gave them a hint to it before trial, all they would have to have is the special education director there on the stand to say, “Did your ARD committee meet? Yes. Did you discuss the lack of attendance? Yes. Do you find that it was a manifestation of the disability? No. Do you find that the school is appropriately servicing this child through special education? Yes.” That’s it, but they weren’t prepared to answer it. But I just wanted to raise it to you because when we’re discussing IDEA most people don’t realize there’s an IDEA provision in the education code regarding attendance. 

Julius: I think that’s the point, is that he’s really making it just the exception, but it is an exception, and he’s actually very much on target, because there are times a program might actually, at least by law, that what exemption is, that in fact there is a special education student and the school district is not providing the appropriate program. 
So, as the defense, and as someone that’s representing the student, that’s certainly an issue that you would want, as the attorney, to address. In that regard, I just want to say to Judge Ramsey, it will not be the attendance person that shows up at the school to defend the school program.

But it’s a true, legitimate, legal issue that the school district should be able to address. If they are not, then the correct decision was made. I’m glad that Eric made me aware of this law, because before we started working on this I wasn’t aware of the exemption. 

Audience: I was wondering if there’s going to be any more supportive governmental agencies that we can be referring to. 

Julius: That was one of the things that I think he was addressing. 

Ransleben: The referral to the Department of Family and Protective Services would probably be the primary outsource you would use, other than going to the school district for that information, because that’s exactly what that agency does, is ensure child welfare. 

Julius: But most MHMR services are possibly services that you would be able to suggest to the parent.  There are other agencies. 

Audience: I have a thought and then a question. Playing on some of the information Judge Ramsey was talking about and also the Judge from Moore City. This being the first time that the courts within the state are being required to learn about IDEA and child welfare, and we talked a slight ago about punishment, and we know that’s our primary goal in a criminal court, we’re going to punish, but when we’re dealing with children it seems like there are places in the law where the judges have some leeway not only to punish kids, but hopefully to put them in a position to succeed in life and get everything straight. 
Just like an Individual Education Program helps them succeed in school. Along those lines if a Judge does have a worry that there’s a legitimate problem happening, like the child who maybe has bipolar and is grabbing scissors and things like that. Under 45.057, and I think there’s similar language in chapter 106 in the Alcohol and Beverage code, the judge is given some leeway where they can order a parent to do an act or to refrain an act that helps the child to stay in compliance with an order of the court and protects their child welfare. 
Is there a problem if a judge were to say, “I think there is a legitimate concern here, I think this child isn’t being protected by IDEA right now because they haven’t been identified and there hasn’t been an individual evaluation or a behavioral assessment? Is there a problem if the Judge did say, “No, I want you to go and have this child assessed. I want an evaluation to happen before we see them six or seven times in the court”?
Julius: No, you’re right. And beyond that, there are reasons why should, as you become more knowledgeable about law and special ed and are able to identify, “you know, I’m not thinking that the school is doing what it needs to be doing for the program.” And you’re in a better position, even if you’ve already decided to give up punishment, and you already know what you’re going to give, that’s not going to put you in a position not to give orders for a recommendation to a parent that has to do with: “I feel you should go back to school and they need to put in a behavior intervention plan.”

There are many things that will be more apparent to you, particularly if you spend some time reading up on this, that will help you know the sorts of things that you could require or recommend to parents as maybe totally separate in terms of what your decision might be. 

Ransleben: I also wanted to add, remember that this comes into play on show cause hearings, why a particular child has not complied with his community service and why he has not gone to do that program, why he won’t wake up and go get his stuff done. So this is just to remind you that this also comes into play in show cause hearings for children.

On your docket control system, have a checklist that asks and screens for this because that may be a good cause for why something is not done, and you may retool and send the child in a different direction, or try to get him some sort of staffing or assistance to help them get it completed. You may also want to know that we are sending certain children out different community service projects, depending on what their disability is. So, you can see it is multi-faceted; different stages of their process through our court system on why we need to know about the potential disability. 
Julius: One more thing I wanted to add, a well-informed judge mentioned this to me, and obviously someone who has had some training in psychology, and I’m not necessarily, ethically I guess there’s an issue here but not really, is that the DSM form is actually publicly available to everyone. I mean, judges can’t use it as a psychologist, or as psychiatrist would use it to make diagnoses, but it’s a cookbook of all the disabilities is at every university bookstore and you can just go buy it.

The thing about it is, let’s say autism. If you don’t really have time to go on the internet, and you’re not interested in learning more about autism, or at least the very basic components, it is a cookbook where you flip to autism and it tells you about Asperger Syndrome, or basic terms of autism. Of course it’s not individualized, so just looking at it may not tell you about the actual child in front of you. But it is a quick way to look at basic components of what a disorder is about. 
Ransleben: Ok, what we’ve learned here tonight in our discussion, our House Bill 1793 passed a very important service for our juvenile justice system, and we’ve also learned what an important role the municipal courts and justice of the peace courts serve in that system. And we learn that we see the overwhelming majority of juvenile clients through our court system.

We’ve also seen that a good number of those children could possibly have disabilities that warrant our discretion and attention in determining whether or not those children have the proper capacity to be serviced through our system, and more importantly, how we deal with their punishment.

We’ve learned the importance of IDEA and the school system, and we’ve learned important terminology that’s associated with IDEA that we may now appoint in our court system, asking important questions to these families, to know how to intervene and to know what resources to use. We also learned that we have outsource information resources from other governmental agencies to assist us in getting these children where they need to be, and to not underestimate the important role that we serve in these fine only cases.

For further information, TMCEC will be posting a blog and a website for further information and active participation with questions, concerns, and assistance. So that is yet another resource you have to use when you have a particular case come up that you have a concern about. I thank you very much for your attention this evening. 
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