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A MESSAGE FROM TMCA

On behalf of the Texas Municipal Courts Association, I would like to welcome you to the
TMCEC Judges & Clerks 12-hour Regional Programs. Your participation and input is
an indication of your commitment to better education and personal performance.

The Texas Municipal Courts Association is an organization created for the purpose of
providing support for municipal court personnel and to improve the fair and impartial
administration of justice in the municipal courts of Texas. The Association has been
supporting municipal court personnel since 1974. In 1983, TMCA was selected by the
Texas Supreme Court to receive and administer a grant to provide continuing legal
education to municipal court personnel. In that year, TMCA created the Texas Municipal
Court Training Center as an independent educational entity. In 1994, TMCTC changed its
name to the Texas Municipal Courts Education Center. TMCA sponsors and directs
TMCEC programs through policies set by the Board of Directors and the Education
Committee, which provides oversight and direction to ensure the educational seminars
and clerk certification programs meet state requirements. It is important to understand the
distinctive entities because TMCEC, a state grant recipient, cannot maintain legislative
activities while TMCA can maintain legislative activities. Although grant funds are used
to provide for the education programs and the operating expenses of TMCEC, no grant
funds are available for TMCA operating expenses. TMCA is wholly dependant upon its
membership dues and fund raising activities for financial support.

If you have not already, we invite you to join TMCA. Your dues and participation are
vital to the purpose of supporting municipal court personnel and improving the
administration of justice in the municipal courts. What you get in return is immensely
beneficial: education, fellowship, advice and, hopefully, some new friends along the way.
I encourage you to visit TMCA’s website at www.txmca.com where you can receive
information on how to contact your regional representative, download membership lists,
and find other resources.

Thank you for coming!

DBston A Py

President, TMCA
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MCM Elegante Hotel
5200 E. University, Odessa., TX 79762
432.368.5885

12-Hour Regional Clerks Program
June 27-28, 2007

TUESDAY, JUNE 26, 2007

1:00 — 5:00 p.m.

Preparation Course Level I - Clerk’s Certification Program,
Tammy Odom, Court Clerk, Sweeny

1:00 — 5:00 p.m. Preparation Course Level 11 - Cletk’s Certification Program,
Pat Riffel, Court Administrator, Pearland
2:00 — 5:00 p.m. OPTIONAL PRE-CONFERENCE SESSION
2:00-3:00 Court Security
3:00 —4:00 Court Technology and the Court Technology Fund
4:00 — 5:00 Rule 12 and the Texas Public Information Act
3:00 - 6:30 p.m. Registration
5:00 — 6:30 p.m. Welcome Reception
Sponsored by the Texas Municipal Courts Association
WEDNESDAY, JUNE 27, 2007
6:45 - 8:00 a.m. Registration and Breakfast
8:00 — 8:15 a.m. Welcome & Announcements
Margaret Robbins, Program Director, TMCEC
8:15 —9:30 a.m. Ethics
Lois Wright, Program Attorney, TMCEC
9:30 — 9:45 a.m. Break
9:45 — 12:00 p.m. Citations and Complaints

12:00 — 1:00 p.m.

Mazgaret Robbins, Program Director, TMCEC

Lunch



TRACK A

1:00 — 2:15 p.m.

Traffic Law and TxDOT Programs

C. Victor Lander, Municipal Judge, Dallas and
Israel Campose, Law Enforcement Coordinator
TMPA

TRACK B

1:00 — 2:15 p.m.
Enforcement on Defaults
Linda Frank, Municipal Judge, Plano

2:15-2:30 p.m. Break

2:30 — 3:30 p.m.

Current Issues (Handling Hot Checks, Electronic
Recotds, and Dismissals)

Jo Ann Sacharko, Court Administrator, Lancaster

3:30 — 3:45 p.m. Break

3:45 -5:00 p.m.
Juveniles (JNA)
Pat Riffel, CMCC, Court Administrator, Peatland

2:30 — 5:00 p.m.
Bond Fotfeitures
Margaret Robbins Program Director, TMCEC

THURSDAY, JUNE 28, 2007

6:45 — 8:00 a.m. Breakfast

Case Processing
Margaret Robbins, Program Director, TMCEC

TRACK B TRACK C
8:00 — 10:45 a.m. 8:00 - 9:15 am.

DPS Reporting
Rhonda Kuehn, CMCC, Court Administtator,

Brenham

9:15-9:30 a.m. Break

9:30 —10:45 a.m.

Financial Management &
Court Costs

Rene Henry, Consultant

10:45 -11:00 am  Break

11:00 — 12:00 p.m.
New Legislation
Margaret Robbins, Program Director, TMCEC

12:00 noon Adjourn Seminar

1:00 — 5:00 p.m.

Clerks’ Certification Test (Levels I, IT and III)

Facilitator: Pat Russo, Program Assistant IT, TMCEC




Full Name

Chriselda Abundiz-Wright

Terri A. Autrey
Graciela Avila
Marcia G. Boyte
Melissa Cahill

David J. De Los Rios

Heather L. Dent
Gloria Jean Eaton
Mary Y. Escovedo
Rose A. Flores
Brianne D. Garcia
Soledad Gardea
Knsti A. Gilbert
Shelli D. Haas
Jennie Hill

Tonya Hulse
Sylvia F. Jaramillo
Stephanie L. Klimas
Lois J. Lomenick
Jeanne M. Maddox
Caro! Mcleod
Janie L. Oliver
Elsa O. Paniagua
Laura J. Reese
Cristy Reynolds
Julie Rodriguez
Monica Rodriguez
Monty Schiffbauer
Jed P. Tamayo
Nancy Tate

Gwen Taylor

Linda L. Thompson
Tonya Todd

David J. Van Raalte
Gretta Warren

Total Count: 35

Odessa Clerks 12- Hour Regional June 27-28, 2007

Company

Lewisville
Kermit
Midland
Westworth Village
San Angelo
Midland
Frisco
Brownsboro
Andrews
Hondo
Midland
San Angelo
Bartonville
Azle

Blue Ridge
Pasadena
San Angelo
Burleson
Haltom City
College Station
Trophy Club
Garland
Fort Worth
Haltom City
Bedford
Belton

New Fairview
Seabrook
Frisco
Midland
San Angelo
Lakeway
Wink
Georgetown
Pasadena

Odessa - MCM Elegante

June 27 - 28, 2007
ADDRESS

PO Box 299002

110 S Tornitlo St

406 E lllinois Ave

311 Burton Hill Rd
110 S Emerick St
406 E illinois Ave
8750 McKinney Rd Ste 100
PO Box 303

111 Logsdon St

1600 Avenue M

406 E {llinois Ave

110 S Emerick St
1941 E Jeter Rd

613 Southeast Pkwy
200 W Fm 545

1001 E Shaw Ave # A
110 S Emerick St

247 Elk Dr# 114
5024 Broadway Ave
300 Krenek Tap Rd
100 Municipal Dr
1791 W Avenue B
1000 Throckmorton St
5024 Broadway Ave
2000 Forest Ridge Dr
711 E 2nd Ave

999 Iflinois St

1700 1st St

8750 McKinney Re. Ste. 100
PO Box 1152

110 S Emerick St

104 Cross Crk *
PO Box 397

101 E 7th St

PO Box 1575

City

Lewisville
Kermit
Midland
Westworth Village
San Angelo
Midland
Frisco
Brownsboro
Andrews
Hondo
Midiand
San Angelo
Bartonville
Azle

Blue Ridge
Pasadena
San Angelo
Burleson
Haltom City
College Station
Trophy Club
Garland
Fort Worth
Haltom City
Bedford
Belton
Rhome
Seabrook
Frisco
Midland
San Angelo
Lakeway
Wink
Georgetown
Pasadena

Zip

75029-9002
79745-2612
79701-4856
76114-4298
76903-5510
79701-4856
75034-3000
75756-0303
79714-6515
78861-1756
79701-4856
76903-5510
76226-9401
76020-3654
75424-4401
77506-1500
76903-5510
76028-5645
76117-3640
77840-5023
76262-5420
75042-8728
76102-6312
76117-3640
76021-5713
76513-3147
76078-3940
77586-3540
75034

79702-1152
76903-5510
78734-4465
79789-0397
78626-5733
77501-1575

Phone Numer

(972) 219-3426
(432) 586-2577
(432) 685-7313
(817) 738-3673
(325) 657-4366
(432) 685-7312
(972) 335-5565 -
(903) 852-6761
(432) 523-4820
(830) 426-3378
(432) 685-7308
(325) 657-4366
(817) 430-4052
(817) 444-2541
(972) 752-5791
(713) 475-5562
325-657-4366
(817) 447-5360
(817) 222-7773
(979) 764-3683
(682) 831-4600
(972) 487-7326
(817) 392-6736
(817)-222-7781
(817) 952-2151
(254) 933-5838
(817) 638-5366
(281) 291-5665
972-335-5565 -
(432) 685-7303
(325) 657-4366
(512)314-7562
(432) 527-3441
(512) 930-8166
(713) 475-5562






SEMINAR INFORMATION SHEET

Welcome to our seminar for Municipal Court Support Personnel. If you have questions that this information sheet does
not answer, the Center staff will be glad to assist you. We hope you enjoy the program.

ATTENDANCE

The Texas Municipal Courts Association Board of Directors of the Center has ruled that attendance records are
mandatory. In order for you to receive a certificate of attendance for this seminar, you must attend all 12-hours.
Roll may be called at any time and failure to attend without first informing a Center staff employee prior to missing can
cause you to not receive attendance credit for the program. If you are late entering any session, please inform a staff
member prior to entering the room. Your badge is your proof of identification. Please wear it at all times during the
seminar. The badge also serves as your ticket to enter the room where the breakfast and lunches are served.

MEAL INFORMATION

The Center provides breakfast and lunch on Day 1 and breakfast only on Day 2 to the participants while they are
attending the seminar. Guests are not allowed to attend the meal functions with the participant.

CLASS TIMES

Day 1 8:00 am. - 5:00 p.m.
Day 2 8:00 a.m. - 12:00 noon

CHECK OUT

The hotel has a set check out time. It will be announced on the first day during the welcoming announcements. Please
insure that you do not go beyond this time. Extra-day charges imposed by the hotel will be your responsibility.

VENDORS

The Texas Municipal Courts Education Center and the Texas Municipal Courts Association, as grantee, do not endorse,
recommend or imply approval of any or all vendors represented in person or by materials/displays at or near
TMCEC/TMCA sponsored meetings and seminars.

INFORMATION PRESENTED AT THE SEMINAR

The information presented at this seminar reflects the viewpoints of the instructors and does not necessarily express the
opinion of the Center, its Board or Committees.

Federal and state statutes prohibit employment discrimination on the basis of disability, age, race, color, religion, sex, or
national origin. Sexual harassment is included among the prohibitions. The TMCEC strongly disapproves of any form of
discrimination or harassment at its seminars, meetings or within its work environment. Employees, participants, faculty,
and volunteers who have experienced or observed any acts that they believe may be prohibited by federal, state or
common law should report the incident to the TMCEC Executive Director immediately. All such alleged acts will be
investigated and consideration given to the appropriate action, if any, to be taken.

Please check your address & telephone number listed on the roster and notify the TMCEC staff of any corrections

or changes. Corrections are to be written on the provided space located at the bottom of the Request for
Certification form that will be handed out prior to the end of the seminar.
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CONTINUING EDUCATION UNITS

The Texas Municipal Courts Education Center will award 1.2 CEU to each participant who successfully
completes the 12-Hour Support Personnel Program. The CEU is a nationally recognized unit designed to
provide a record of an individual's continuing education accomplishments. Upon written request to the Center,
a record will be made available as designated by the participant.

The CEU concept provides individuals with recognition for their efforts to update or broaden their knowledge, skills,
or attitudes. Records of CEU awarded provide a framework within which individuals can develop and achieve long-
range educational goals.

The availability of the CEU records and documentation permits individuals to maintain and transmit to others a record
of their lifelong learning experiences. For example, individuals may use personal records of number of CEU earned
for:

] Reporting maintenance or improvement of professional competence;

] Documenting continuing qualifications for renewing licensure, recertification, or registration; or

] Presenting evidence of personal and vocational growth and adjustment to meet changing career
demands.

Probably the two most common uses of a CEU record by the individual learner are (1) to supply an employer or
prospective employer with information on continuing education and training experiences pertinent to an occupational
competence, and (2) to provide documentation to registration boards, certification bodies, or professional and
occupational societies of continuing education undertaken to maintain or increase professional competence.

There is no relationship between CEU and academic credit. By definition, the CEU relates only to non-credit

contimuing education experiences. Academic credit applies specifically to degree requirements and CEU are not
awarded for that purpose. No institutions of higher education are known to give automatic credit for CEU.

12-hr Court Support Personnel, p. 4



TEXAS MUNICIPAL COURTS EDUCATION CENTER

Mr. W. Clay Abbott

DWI Resource Prosecutor
Texas District & County
Attorney Association
1210 Nueces

Austin, TX 78701
(512)474-2436
(512)478-4112

Honorable John Bull
Presiding Judge

City of San Antonio
401 S. Frio Street

San Antonio, TX 78207
(210) 207-7130

Honorable Deanna Burnett
Municipal Judge

City of Carrollton

1835 Pearl Street
Carrollton, TX 75006
(972) 466-3014 (o)

(972) 466-3260 (c)

(972) 466-1708 (f)

Mr. Israel Campos

Law Enforcement Coordinator
Texas Municipal Police
Association

6200 La Calma

Austin, TX 78752

(800) 848-2088

(512) 454-8900

Mr. Ross Fischer
City Attorney
City of Seguin
P.O. Box 591
Seguin, TX 78156
(830) 401-2357

FACULTY ROSTER

Judges/Clerks
MCM Elegante
Odessa

Honorable Linda Frank
Municipal Judge, Plano &
Chief Municipal Court
Prosecutor, Arlington

City Attorneys Office

P.O. Box 231

Arlington, TX 76004-0231
(817) 459-6878 (office in
Arlington)

(817) 459-6897 (f)

Honorable Adrianna Martinez
Goodland

Attorney at Law

2709 Berrywood Court
Richardson, TX 75082

Mr. Rene Henry

Financial Management
Specialist

8 Victoria Lane

Hot Springs Village, AR 71909
(501) 915-8949

Honorable Antonio Kosta
Presiding Judge

City of Harker Heights

305 Millers Crossing
Harker Heights, TX 76548
(254) 953-5608 (c)

Ms. Rhonda Kuehn
Deputy Court Clerk
City of Brenham
P.O. Box 1059
Brenham, TX 77834
(979) 337-7500
(979) 337-7504 (f)

Honorable Scott Kurth
Municipal Judge

Red Oak & De Soto
1666 N. Hampton Road,
Suite 202

De Soto, TX 75115-8622
(972) 224-5534

Honorable C. Victor Lander
Municipal Judge

City of Dallas

2014 Main Street, Room 210
Dallas, TX 75201

(214) 670-5573 (c)

(214) 670-6947 (f)

Ms. Tammy Odom
Deputy Clerk

City of Sweeny
224 Pecan Street
Sweeny, TX 77480
(979) 548-5189
(979) 548-3472

Professor Ana Otero
Thurgood Marshall School of
Law

School: 3100 Cleburne
Houston, TX 77004

(713) 313-1025 (o)

Ms. Meichihko Proctor
Program Attorney & Deputy
Counsel

TMCEC

1609 Shoal Creek Blvd. #302
Austin, TX78701

(512) 320-8274 (o)
800/252-3718

(512) 435-6118



Mr. Lawrence G. Provins

Assistant City Attorney Mr. Ryan Kellus Turner

City of Pearland General Counsel and Director

3519 Liberty Drive of Education

Pearland, TX 77581 TMCEC

(281) 652-1666 1609 Shoal Creek Blvd., #302

(281) 652-1679 () Austin, TX 78701
(512) 320-8274 (o)
800/252-3718

Ms. Pat Riffel, CMCC (512) 435-6118 ()

Court Administrator

City of Pearland

3519 Liberty Drive Ms. Lois Wright

Pearland, TX 77581 Program Attorney

(281) 652-1612 TMCEC

(281) 652-1717 () 1609 Shoal Creek Blvd., #302
Austin, TX 78701
(512) 320-8274 (o)

Ms. Margaret Robbins 800/252-3718

Program Director (512) 435-6118 ()

TMCEC

1609 Shoal Creek Blvd., #302

Austin, TX 78701

(512) 320-8274 (0)
800/252-3718
(512) 435-6118 ()

Ms. Jo Ann Sacharko
Court Administrator
City of Lancaster
3250 W. Pleasant Run,
Suite 175

Lancaster, TX 75146
(972) 223-3955

(972) 223-4076



ABOUT THE SPEAKERS

W. CLAY ABBOTT

Clay Abbott is DWI Resource Prosecutor for the
TDCAA. He grew up in Boulder, Colorado and
then attended Lubbock Christian University
where he received a BA in History. He went on
to receive his Doctor of Jurisprudence from the
Texas Tech School of Law, cum laude. He was
inducted into Order of the Coif in December
1986.

Mr. Abbott served as an Assistant District
Attorney in Lubbock County before going into
private practice for five years. In 1995 he
returned to prosecution as the Chief Deputy for
the Lubbock County District Attorney's office.
He served TMCEC as General Counsel from
2000 to 2004. With Ryan Kellus Turner, he is
the author of TMCEC’s Judges Book.

Mr. Abbott served as an Adjunct Professor at the
Texas Tech School of Law for nine years and is
a frequent presenter for TMCEC, TDCAA, and
others.

JOHN BULL

John Bull is the presiding judge for the City of
San Antonio. He earned his Bachelor of Arts
degree from Southern Methodist University and
his J.D. from St. Mary’s University School of Law
in San Antonio. Judge Bull practiced law in
Pearsall and San Antonio from 1990 until
September 1999 in a general practice with a
concentration in felony criminal trials and appeals.
He was appointed to the San Antonio Municipal
Court in September 1999 and reappointed in
September 2001.

Judge Bull is also an Adjunct Professor of Trial
Advocacy at St. Mary’s University since 2000.

DEANNA BURNETT

Deanna Burnett has been a Municipal Judge in
Carrollton, Texas since 1988. Recently, she
began serving as a Municipal Judge in The
Colony, as well. She has served as Municipal
Judge in Farmers Branch, Plano, and Coppell,
Texas. She received her Bachelor of Arts from
the University of Texas at Dallas and Juris
Doctorate from Texas Tech School of Law,
Lubbock. Judge Burnett has been a member of
the State Bar of Texas since 1982.

ROSS FISCHER

Ross Fischer, a native Texan, is currently the
City Attorney for Seguin. Prior to that, Mr.
Fischer served as the Assistant Chief
Disciplinary Counsel for the State Bar of Texas,
where he was responsible for enforcing ethical
standards for attorneys in 45 Texas Counties. In
July 2005, Mr. Fischer was appointed by
Governor Rick Perry to serve on the Texas
Ethics Commission, which is responsible for
administering and enforcing laws concerning
political contributions and expenditures, political
advertising, lobbyist activity and the conduct of
state officers and employees. He was
reappointed to a full term in February 2006.

Prior to coming to the State Bar, Mr. Fischer
spent four years as Kendall County Attorney,
where he served as both the county’s prosecutor
and civil counsel. As County Attorney, he
developed one of the state’s most recognized
crime victim assistance programs.

Mr. Fischer is a frequent lecturer at seminars
dealing with criminal law, ethics, and the
legislative process. He continues to teach judges
and prosecutors throughout the state. Fischer is a
graduate of St. Edward’s University and the
University of Texas School of Law, both in
Austin. He resides in Kendalia with his wife
Michelle and daughter Claire.



LINDA FRANK

Linda Frank is currently an Associate Municipal
Judge for the City of Plano. She is also the Chief
Municipal Prosecutor for the City of Arlington.
She is the former Chief Municipal Prosecutor for
the City of Plano.

Judge Frank is a graduate of the University of
Oklahoma. She received her juris doctor from
the Georgetown University Law Center in
Washington, D.C. She received her license to
practice law in Texas in 1981.

Judge Frank has served as faculty for the
TMCEC since 1998. She has two daughters,
both graduates of the University of Texas.

ADRIANNA MARTINEZ GOODLAND

Adrianna Martinez Goodland began as a
municipal judge in 2000 and served as a
municipal judge for the City of Frisco until
2006. She attended Harvard University and the
University of Texas at San Antonio, and
received her J.D. in 1991 from Harvard Law
School. Judge Goodland has also served as a
municipal judge for the Cities of McKinney and
Princeton.

After graduating law school, Judge Goodland
briefly practiced commercial litigation prior to
joining the Dallas County Public Defender's
Office and subsequently opening her own law
office. She remains active in local bar
associations and enjoys speaking to elementary,
middle and high school students about various
legal topics of interest to students and teachers.

RENE HENRY

Rene Henry is retired from the State of Texas
and is currently self-employed. His work is
focused on both court financial management and
personal financial management.

Mr. Henry worked for the Comptroller’s Office
20 years and for the Office of Court
Administration over eight years. He has
authored several financial management articles
and handbooks and has provided on-site

technical assistance to numerous local
governments.

Mr. Henry holds a B.B.A. degree in accounting
from the University of Texas at Austin and is a
licensed certified public accountant.

ANTONIO L. KOSTA, JR.

Tony Kosta has been the Presiding Judge for
Harker Heights since 1997. Prior to that, Judge
Kosta worked for Tandy Corp. from 1983 to
1988 and was in the U.S. Army from 1963 to
1983.

Judge Kosta received is BA degree from Texas
Tech University and his MS degree from the
University of Central Texas. He has also gone
through the FBI National Academy. Judge Kosta
served as a Councilman for the City of Harker
Heights from 1991 to 1997, and served as Mayor
Pro Tem for the City from 1992 to 1996.

SCOTT KURTH

Scott Kurth is a Municipal Judge for the City of
Red Oak and the City of De Soto. He earned his
Juris Doctor from Baylor University in 1982.
Judge Kurth also maintains an active federal and
state private practice.

C. VICTOR LANDER

Victor Lander was born in Georgia and grew up
in New York City and Virginia. He received his
Bachelor of Arts with honors from Morehouse
College in Atlanta, Georgia and his Juris Doctor
from the University of Texas in Austin. Judge
Lander worked for the Federal Communications
Commission in Washington, D.C., before
joining his father, the late Fred L. Lander, III, in
the private practice of law in state and federal
courts in Dallas. He was appointed an Associate
(part-time) Municipal Judge for the City of
Dallas in 1991 and has served as a full-time
Municipal Judge for Dallas since 1996. He was
named Outstanding Municipal Judge by the
Texas Municipal Courts Association in 2003.



ANA M. OTERO

Prior to moving to Houston, Ms. Otero was
Senior Attorney at Blackwell & Walker, where
she headed the Commercial Litigation division
of a large law firm in Miami, Florida. Ms. Otero
received her J.D. from Rutgers University in
New Jersey where she received the Phillip J.
Levin Scholarship and Latin American Society
Community Service Award for outstanding
contribution to the minority student program.

Judge Otero is a law professor at Thurgood
Marshall School of Law where she teaches civil
and criminal procedure and is the Director of the
Judicial Externship Program. In addition, she
teaches at a paralegal school in Houston and has
her own seminar company where she teaches
education courses for legal assistants throughout
Texas on employment, legal writing, and
certification courses. Prior to that, Ms. Otero
served as an Associate Judge of the Houston
Municipal Court.

Ms. Otero received her B.A., cum laude, from
Columbia University in New York where she
graduated Phi Beta Kappa and obtained the
Anthony Mier Prize for literature. She also
holds a Masters Degree from the School of
International and Public Affairs at Columbia
University, and a Masters in Business
Administration from Fairleigh Dickinson
University in New Jersey.

MEICHIHKO PROCTOR

Meichihko Proctor joined the TMCEC staff on
August 1, 2006 as the Program Attorney and
Deputy Counsel for the Judges’ Program. Mrs.
Proctor is originally from San Angelo, Texas,
where she received a bachelor’s degree in
government and psychology from Angelo State
University. Upon graduation, Ms. Proctor
enjoyed a career in speechwriting for the City of
Lubbock while pursuing a master’s degree in
sociology with a minor in public administration
at Texas Tech University. She went on to
graduate from the St. Mary’s Law School in San
Antonio in 2002. Prior to joining TMCEC, Ms.
Proctor worked as an associate at Bickerstaff,

Heath, Pollan & Caroom practicing municipal
law. From 2003-2004, Meichihko was an
assistant city attorney for the City of Plano,
prosecuting cases in municipal court. She was
also the Chief Prosecutor for Domestic Violence
in Tom Green County. Her expertise and energy
assure a fantastic Judges’ Program for FY07.

MARGARET ROBBINS

Margaret Robbins is the Program Director for the
Texas Municipal Courts Education Center, a
position she has held since 1986.

Before joining the TMCEC staff, Ms. Robbins
was Court Clerk for three years and then
Municipal Court Judge for four years for the City
of Cedar Park. Ms. Robbins has served as author
and editor to numerous publications including the
TMCEC newsletter, TMCEC Clerks’ Procedures
Manual, and the Clerks' Certification Study
Guides.

RYAN KELLUS TURNER

Ryan Kellus Turner is General Counsel and
Director of Education for the Texas Municipal
Courts Education Center. Prior to joining the
Center, he served as Briefing Attorney for Judge
Sharon Keller at the Texas Court of Criminal
Appeals. Mr. Turner obtained his juris doctorate
from Southern Methodist University School of
Law, Dallas, Texas. He received his bachelor's
degree in psychology with highest honors from
St. Edward's University, Austin, Texas, where
he now teaches as an adjunct faculty member in
the School of Behavioral and Social Sciences.
In 2004 he received the School’s Adjunct
Teaching Excellence Award. Mr. Turner is
currently Deputy City Attorney for the City of
Dripping Springs and previously served as a
Special Assistant County Attorney for Kendall
County.

A native Texan, Mr. Turner was raised in the
north Texas town of Vernon. He is the co-
author of the book Lone Star Justice: A
Comprehensive Overview of the Texas Criminal
Justice System.



LOIS WRIGHT

Lois Wright joined TMCEC in April 2006 as a
Program Attorney. Ms. Wright’s hometown is
Sabinal, Texas, a small town due west of San
Antonio. Ms. Wright attended the University of
Texas at Austin, where she obtained, first, a
bachelor’s degree in anthropology, and then her
Juris Doctorate. In law school, Ms. Wright was
active in the Texas Journal of Women and the
Law, the Capital Punishment Clinic, and the
Mediation Clinic. She clerked at the District
Attorney’s Office in Travis County throughout
law school.

WELCOME!



TEXAS MUNICIPAL COURTS ASSOCIATION

TEXAS MUNICIPAL COURTS EDUCATION CENTER

President

Hon. Robin A. Ramsay

Presiding Judge

City of Denton

601 E. Hickory, Suite D

Denton, TX 76205

c: 940/349-8139

FAX: 940/349-9924
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Ethics: TV Justice
and Reality in the
Courtroom

Food For Thought

Facts and Figures about our TV Habits:

1. The average American child watches 28
hours of TV per week

2. The average American watches over 4 hours
of TV per day

3. Inthe U.S. the average family has its TVon 7
hours and 40 minutes a day

4. 49% of Americans polled believe that they
“watch too much TV”

N Y,

4 )

Does it matter what we watch?

1. Media impacts some people’s
knowledge of the law (ABA 1999)

2. Social Learning Theory (Bandura 1977)

3. Cultivation Theory (Shanahan &
Morgan 1999)
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Ask yourself the following
question:

N

What lessons would a television
audience learn if they were only
to watch the beginning credits of
some of today’s syndicated
television courtroom programs
(“syndi-courts”)?

. /

4 N
Well, let's see.

- J




/

What do Scholars Say about "Syndi-
Court” Programs?

Podias (2001):

1. They improperly socialize citizens to
experience the justice system

2. They increase disrespect for courts as
critical institutions,

3. Their teachings are sometimes flawed or
interpreted by viewers in troubling ways.

- /

/

What do Scholars Say about “Syndi-
Court” Programs? (cont'd)

Podlas (2004)

4. They potentially have profound and
problematic ramifications on trials,
verdicts, and the justice system as a
whole.

5. Possibly encourages litigiousness

6. Encourage pro se representation

- /

(

“Reality” vs.
‘Reality Television”

Does Everyone Know
the Difference?




7~ So do such programs have N\
absolutely no redeeming value?

Neil Postman, Media Critic (1931-2003):
1. “The best things on television are its junk.”

2. “No medium is excessively dangerous if its
users understand what its dangers are.”
Amusing Ourselves to Death (1985)

\- )

e N

Our Goals for the Hour:

1. To increase awareness of how such
images, for better or worse, influence
expectations of individuals in court

2. To become better-informed
consumers of the popular culture that
surrounds us

\. /

-

Introduction to the
Exercise

1. Three Segments
2. Modified Subject Matter
3. Have Canon and

Constitutional Excerpts
on Hand
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Follow Up: “The Ring”

1. Discuss what erroneous messages
about courts may be conveyed to
viewers by the segment.

2. Describe the judge’s conduct as it
relates to the behavior of the parties
before him.

3. ldentify, if any, potential Canon
violations committed by the judge. /




/

Set Up

“‘Monkey
Business”

Follow Up: “Monkey Business”

—_

. Describe the demeanor of the judge.

2. Describe the conduct of the bailiff and
the spectators in the courtroom.

3. Identify, if any, potential Canon
violations committed by the judge.

4. Discuss what erroneous messages

about courts may be conveyed to

viewers by the segment.




4 N
Set Up

“MOEP Redux”

4 N\

Follow Up: “MOEP Redux’

1. Describe the demeanor of the judge.

2. ldentify, if any, potential Canon
violations committed by the judge.




Set Up

“l Yelled, ‘Rocks, Stop!!!”

s N\

Follow Up: “I Yelled, ‘Rocks, Stop!!!”

1. Describe the demeanor of the judge.

2. Discuss what erroneous messages
may be conveyed to viewers by the
segment. (Was there any member of
the courtroom workgroup notably
absent?) )

3. Identify, if any, potential Canon
violations committed by the judge.

N /




In Conclusion...

The End is Just the
Beginning of Something
Else.







Ethics: TV Justice and Reality in the Courtroom

Interactive Notes

1. Food For Thought
A. Facts and Figures about our TV Habits

The average American child watches hours of TV per week

The average American watches over hours of TV per day

In the U.S. the average family hasits TVon __ hoursand _ minutes a day
% of Americans polled believe that they “watch too much TV”

B. Does it Matter What We Watch?

e ABA Report on Perceptions of the U.S. Justice System 1999
e Social Learning Theory (Albert Bandura 1977)

e Cultivation Theory (Shanahan & Morgan 1999)

I1. Well, let’s see...

A. What lessons would a television audience learn if they were only to watch the beginning
credits of some of today’s syndicated television courtroom programs (“‘syndi-courts™)?




B. What Scholars Say about “Syndi-Court” Programs
e Podlas (2001)

o They socialize citizens to experience the justice system
o They disrespect for courts as critical institutions,
o Their teachings are sometimes or interpreted by

viewers in troubling ways.

o They potentially have and
ramifications on trials, verdicts, and the justice system as a whole.

¢ Podlas (2004)
o Possibly encourages

o Encourages representation

III. Reality vs. “Reality Television” in Syndi-Courts: Does the Public Know the Difference

While most judges, court personnel, and attorneys probably cringe when watching syndi-court
programs, legal scholars suggest that it is wrong to assume that the public necessarily knows the

difference.

The television judges are not "real" judges. They are not actually sitting in courtrooms, and these
shows are not real trials, with real winners and losers, in the legal sense. But Judge Judy and the
others invariably look like judges. They wear judicial robes, and they sit on a bench in what looks
like a courtroom. There is some evidence that many people think these are real courts. The
California Commission on Judicial Performance, for example, receives complaints from people
who think Judge Judy goes too far. The Commission is bothered by the fact that the "standards
for judicial conduct are set by impostors [sic]."What dismays the Commission even more than the
people who find these judges offensive are the people who do the opposite, those persons "who
write us to complain that when they went to court, the judges didn't act like they do on
television.”

The courts may be fakes, but the proceedings look like the genuine article. A man in a uniform
leads in the litigants, as if they were in a courtroom. The litigants stand in front of the judge,
saying "yes your honor" and "no your honor,” and they tell their stories, often interrupting each
other, when the judge is not interrupting them herself. ...The litigants are either so foolish, or so
greedy for their fifteen minutes of fame, that they are willing to let an imitation judge monitor
their claim and decide who wins.

Lawrence M. Friedman, “Lexitainment: Legal Process as Theater”
50 DePaul L. Rev. 539 at 552 (Winter 2000)



IV. So do such programs have absolutely no redeeming value?

A. Neil Postman, Media Critic (1931-2003)
o “The best things on television are its junk.”
o “No medium is excessively dangerous if its users understand what its dangers
are.” - Amusing Qurselves to Death (1985)

B. Not if we are aware of how such programs incorrectly depict the judicial process.

C. Not if we acknowledge how such program can potentially affect the perception of
1. Jurors
2. Defendants
3. Court Personnel
a. Clerks/Court Administrators
b. Bailiffs
¢. Lawyers (Prosecutors and Defense Lawyers)
d. Judges (Yes, even judges!)

D. The goal of this hour is to
1. To increase awareness of how such images, for better or worse, influence

expectations of individuals in court.
2. To become better-informed consumers of the popular culture that surrounds us.

V. Introduction to Exercise:

For the remainder of the hour we will examine three different segments from popular syndi-court

programs. I will introduce each scenario. After each segment we will consider a series of
discussion questions contained in your course materials.

Because nearly all syndi-court programs involve civil cases, we have developed scenarios to
make them more applicable to the type of criminal matters you encounter in your capacity as a
municipal judge or magistrate.

To assist you, in identifying possible ethical violations, excerpts of the Preamble and Canons 1,

2, and 3, and the Texas Constitution are also included in your course materials.

In the interest of time, you are all expected to answer the question in your materials as you watch

each segment.



A. “The Ring”(Time 0:41) - Property Hearing

Set up: Assume in the following segment that the following municipal judge has been asked in
his capacity as a magistrate to conduct a property hearing pursuant to Chapter 47 of the Code of
Criminal Procedure. As you watch the segment, take notes and be prepared to:

1. Discuss what erroneous messages about courts may be conveyed to viewers by
the segment.

2. Describe the judge’s conduct as it relates to the behavior of the parties before
him.

3. Identify, if any, potential Canon violations committed by the judge.




B. “Monkey Business” (Time 2:07) — Rendering a Verdict

Set up: In the following segment, the judge is about to render a verdict in an animal case in
which restitution is being requested. As you watch the segment, take notes and be prepared to:

1. Describe the demeanor of the judge.

2. Describe the conduct of the bailiff and the spectators in the courtroom.

3. Identify, if any, potential Canon violations committed by the judge.

4. Discuss what erroneous messages about courts may be conveyed to viewers by
the segment.




C. “MOEP Redux” (Time 1:07) - Modification of a MOEP

Set up: In the following segment assume that Edward Chacon has requested that the judge
reconsider a Magistrate’s Order of Emergency Protection, that the judge imposed in her capacity
as a magistrate on September 8™. The order was imposed upon Irma Sandoval, Edward’s
estranged common law wife, whom has a child. As you watch the segment, take notes and be

prepared to:

1. Describe the demeanor of the judge.

2. Identify, if any, potential Canon violations committed by the judge.

D. “I Yelled ‘Rocks, Stop!!!*” (3:21) — Criminal Mischief Trial

Set up: Assume the following, for years Kierstin “Jolly”” Rogers and Stephanie “Don’t Call Me
Grace Slick” Smick were archenemies. They each had the own clique. Their history for feuding
dated back to middle school. Out of the blue, one day Stephanie asked Kierstin if she wanted to
call a truce and go out for a night on the town. Within weeks, they were best friends.

Or so Kierstin thought. On the night in question, the two girls were out in Kierstin’s new car.
Stephanie asked to drive the new car. Kierstin reluctantly agreed. For some strange reason,
Stephanie insisted on taking a different route to Dick’s Hamburgers. En route, Stephanie drove
the car over what Kierstin claims were a “line of boulders.” The car sustained damage to the
undercarriage. The next day, Stephanie did not want to have anything to do with her “new best



friend,” Kierstin. On top of that, Kierstin learned from three of the girls in Smick’s clique that
Stephanie had planned the whole rocky affair. Kierstin filed a complaint accusing Stephanie
Smick of criminal mischief. Stephanie pled “100 percent, absolutely, not guilty” and has

requested a “bench trial.”
As you watch the segment, take notes and be prepared to:

1. Describe the demeanor of the judge.

2. Discuss what erroneous messages may be conveyed to viewers by the segment.
Was there any member of the courtroom workgroup notably absent?

3. Identify, if any, potential Canon violations committed by the judge.
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EXCERPTS
TEXAS CODE
OF JUDICIAL CONDUCT

and Texas Constitution

(As amended by the Supreme Court of Texas through August 22, 2002)

Preamble

Our legal system is based on the principle that an independent, fair and competent
judiciary will interpret and apply the laws that govern us. The role of the judiciary is central to
American concepts of justice and the rule of law. Intrinsic to all sections of this Code of
Judicial Conduct are the precepts that judges, individually and collectively, must respect and
honor the judicial office as a public trust and strive to enhance and maintain confidence in our
legal system. The judge is an arbiter of facts and law for the resolution of disputes and a
highly visible symbol of government under the rule of law.

The Code of Judicial Conduct is not intended as an exhaustive guide for the conduct of
judges. They should also be governed in their judicial and personal conduct by general ethical
standards. The Code is intended, however, to state basic standards which should govem the
conduct of all judges and to provide guidance to assist judges in establishing and maintaining
high standards of judicial and personal conduct.

Canon 1: Upholding the Integrity and Independence of the Judiciary

An independent and honorable judiciary is indispensable to justice in our society. A
judge should participate in establishing, maintaining and enforcing high standards of conduct,
and should personally observe those standards so that the integrity and independence of the
judiciary is preserved. The provisions of this Code are to be construed and applied to further
that objective.

Canon 2: Avoiding Impropriety and the Appearance of Impropriety in All of the
Judge’s Activities

A. A judge shall comply with the law and should act at all times in a manner that
promotes public confidence in the integrity and impartiality of the judiciary.

B. A judge shall not allow any relationship to influence judicial conduct or judgment. A
judge shall not lend the prestige of judicial office to advance the private interests of the judge




or others; nor shall a judge convey or permit others to convey the impression that they are in a
special position to influence the judge. A judge shall not testify voluntarily as a character
witness.

C. A judge shall not knowingly hold membership in any organization that practices
discrimination prohibited by law.

Canon 3: Performing the Duties of Judicial Office Impartially and Diligently

A. Judicial Duties in General. The judicial duties of a judge take precedence over all the
judge's other activities. Judicial duties include all the duties of the judge's office prescribed by
law. In the performance of these duties, the following standards apply:

B. Adjudicative Responsibilities.

(1) A judge shall hear and decide matters assigned to the judge except those in which
disqualification is required or recusal is appropriate.

(2) A judge should be faithful to the law and shall maintain professional competence in it.
A judge shall not be swayed by partisan interests, public clamor, or fear of criticism.

(3) A judge shall require order and decorum in proceedings before the judge.

(4) A judge shall be patient, dignified and courteous to litigants, jurors, witnesses, lawyers
and others with whom the judge deals in an official capacity, and should require similar
conduct of lawyers, and of staff, court officials and others subject to the judge's direction and
control.

(5) A judge shall perform judicial duties without bias or prejudice.

(6) A judge shall not, in the performance of judicial duties, by words or conduct manifest
bias or prejudice, including but not limited to bias or prejudice based upon race, sex, religion,
national origin, disability, age, sexual orientation or socioeconomic status, and shall not
knowingly permit staff, court officials and others subject to the judge's direction and control to
do so.

(7) A judge shall require lawyers in proceedings before the court to refrain from
manifesting, by words or conduct, bias or prejudice based on race, sex, religion, national
origin, disability, age, sexual orientation or socioeconomic status against parties, witnesses,
counsel or others. This requirement does not preclude legitimate advocacy when any of these
factors is an issue in the proceeding.

(8) A judge shall accord to every person who has a legal interest in a proceeding, or that
person's lawyer, the right to be heard according to law. A judge shall not initiate, permit, or
consider ex parte communications or other communications made to the judge outside the
presence of the parties between the judge and a party, an attorney, a guardian or attomey ad
litem, an alternative dispute resolution néutral, or any other court appointee concerning the
merits of a pending or impending judicial proceeding. A judge shall require compliance with
this subsection by court personnel subject to the judge's direction and control. This subsection
does not prohibit:

(a) communications concerning uncontested administrative or uncontested procedural
matters;




(b) conferring separately with the parties and/or their lawyers in an effort to mediate or
settle matters, provided, however, that the judge shall first give notice to all parties
and not thereafter hear any contested matters between the parties except with the
consent of all parties;

(c) obtaining the advice of a disinterested expert on the law applicable to a proceeding
before the judge if the judge gives notice to the parties of the person consulted and
the substance of the advice, and affords the parties reasonable opportunity to
respond;

(d) consulting with other judges or with court personnel;

(e) considering an ex parte communication expressly authorized by law.

(9) A judge should dispose of all judicial matters promptly, efficiently and fairly.

(10) A judge shall abstain from public comment about a pending or impending proceeding
which may come before the judge's court in a manner which suggests to a reasonable person
the judge's probable decision on any particular case. This prohibition applies to any candidate
for judicial office, with respect to judicial proceedings pending or impending in the court on
which the candidate would serve if elected. A judge shall require similar abstention on the part
of court personnel subject to the judge's direction and control. This section does not prohibit
judges from making public statements in the course of their official duties or from explaining
for public information the procedures of the court. This section does not apply to proceedings
in which the judge or judicial candidate is a litigant in a personal capacity.

(11) A judge shall not disclose or use, for any purpose unrelated to judicial duties, nonpublic
information acquired in a judicial capacity. The discussions, votes, positions taken, and
writings of appellate judges and court personnel about causes are confidences of the court and
shall be revealed only through a court's judgment, a written opinion or in accordance with
Supreme Court guidelines for a court approved history project.

C. Administrative Responsibilities.

(1) A judge should diligently and promptly discharge the judge's administrative
responsibilities without bias or prejudice and maintain professional competence in judicial
administration, and should cooperate with other judges and court officials in the
administration of court business.

(2) A judge should require staff, court officials and others subject to the judge's direction
and control to observe the standards of fidelity and diligence that apply to the judge and to
refrain from manifesting bias or prejudice in the performance of their official duties.

(3) A judge with supervisory authority for the judicial performance of other judges should
take reasonable measures to assure the prompt disposition of matters before them and the
proper performance of their other judicial responsibilities.

(49 A judge shall not make unnecessary appointments. A judge shall exercise the power of
appointment impartially and on the basis of merit. A judge shall avoid nepotism and
favoritism. A judge shall not approve compensation of appointees beyond the fair value of
services rendered.




(5) A judge shall not fail to comply with Rule 12 of the Rules of Judicial Administration,
knowing that the failure to comply is in violation of the rule.

D. Disciplinary Responsibilities.

(1) A judge who receives information clearly establishing that another judge has committed
a violation of this Code should take appropriate action. A judge having knowledge that
another judge has committed a violation of this Code that raises a substantial question as to the
other judge's fitness for office shall inform the State Commission on Judicial Conduct or take
other appropriate action.

(2) A judge who receives information clearly establishing that a lawyer has committed a
violation of the Texas Disciplinary Rules of Professional Conduct should take appropriate
action. A judge having knowledge that a lawyer has committed a violation of the Texas
Disciplinary Rules of Professional Conduct that raises a substantial question as to the lawyer's
honesty, trustworthiness or fitness as a lawyer in other respects shall inform the Office of the
General Counsel of the State Bar of Texas or take other appropriate action.

TEXAS CONSTITUTION

Article 5, Section 1-a, Retirement, Censure, Removal, and
Compensation of Justices and Judges; State Commission on
Judicial Conduct; Procedure (as amended November 6, 2001).

(6) A. Any Justice or Judge of the courts established by this Constitution or created by
the Legislature as provided in Section 1, Article V, of this Constitution, may, subject to the
other provisions hereof, be removed from office for willful or persistent violation of rules
promulgated by the Supreme Court of Texas, incompetence in performing the duties of the
office, willful violation of the Code of Judicial Conduct, or willful or persistent conduct that is
clearly inconsistent with the proper performance of his duties or casts public discredit upon the
judiciary or administration of justice. Any person holding such office may be disciplined or
censured, in lieu of removal from office, as provided by this section. Any person holding an
office specified in this subsection may be suspended from office with or without pay by the
Commission immediately on being indicted by a State or Federal grand jury for a felony
offense or charged with a misdemeanor involving official misconduct. On the filing of a
swomn complaint charging a person holding such office with willful or persistent violation of
rules promulgated by the Supreme Court of Texas, incompetence in performing the duties of
the office, willful violation of the Code of Judicial Conduct, or willful and persistent conduct
that is clearly inconsistent with the proper performance of his duties or casts public discredit
on the judiciary or on the administration of justice, the Commission, after giving the person
notice and an opportunity to appear and be heard before the Commission, may recommend to
the Supreme Court the suspension of such person from office. The Supreme Court, after
considering the record of such appearance and the recommendation of the Commission, may
suspend the person from office with or without pay, pending final disposition of the charge.
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Citations

» Authority to issue

— Peace officers (Sec. 543.003, T.C. & Art.
14.06(b), C.C.P.)

» When

~ Peace officer has someone in custody
° Exception

— Public intoxication

Citations

» When filed in court?

* What if clerk cannot read or
insufficient information to file?

* What if information is changed on
citation?




Citations

» What if offense not in jurisdiction?
* What if offense is not an offense?
- What if offense has no code number?

» What if you already have the
defendant in the docket but the DL #
is off one number?

Citations

Arrest — Defendant taken to jail

— What should the court get from jail?

—Should the court get a citation or a
complaint?

Car accident

— Citation issued or complaint filed?

Investigation

— Citation issued or complaint filed?

Citations

* Code enforcement officer

—Issue citation or swear to complaint?
» Animal control officer

— Issue citation or swear to complaint?




Citations and Complaints

» Purpose of citation

— Serves as the complaint

— Defendants may offer plea
» Purpose of complaint

- Notice of charge

— Charges accused with commission of offense
 Statute of Limitations — Art. 12.02, C.C.P.

Citations and Complaints

» Citation
— Not required to be sworn
— Cannot be issued in every instance
» Complaint
— Required to be sworn
— Required to have municipal court seal
— Requires elements of offense
— Initiates all charges in municipal court

Complaints

= Complaint filed
< Issue summons
— Request from prosecutor required
— Clerk prepares
~ Judges signs and issues
— Peace officer serves
+ Issue warrant

° Both warrant and summons require
probable cause




Citations and Complaints

« Article 27.14(b), C.C.P.

— Appearance on or before appearance
date

~ Cannot require appearance in open
court

— Adults only

Citations

* Plea — Guilty or No contest
— No sworn complaint required
» Plea — Not guilty
— Sworn complaint required, unless

— Defense & prosecutor agree in writing
to go to trial with citation and file
agreement with court

Citations and Complaints

« Defendant does not appear
= Original charge
— File sworn complaint
File
— Failure to appear (FTA)?
« File sworn complaint

— Violation of promise to appear (VPTA)?
* File sworn complaint




Complaints

- FTA filed » VPTA filed
— Defendant has — Subtitie C, T.C.
been in custody offenses
— Defendant fails to — Defendant signed
appear promise to appear

— Defendant failed to
appear as promised

Complaints
* FTA *+ VPTA
— Prosecutor makes — Prosecutor makes

decision to file

decision to file
~ Sworn complaint

initiates charge — Sworn complaint
it 9 initiates charge
— Culpable mental state Culpabl | stat
« Intentionally = tu pa' e mental state
+ Knowingly « Willfully
— Maximum possible fine Maximum possible fine
+ $500 - $200
- Court costs - Court costs
- $48 » $81
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COMPLAINTS AND CITATIONS
A. Purpose
1. Notifies Defendant of Charge

One of the fundamental rights afforded defendants is notice of the specific charges filed
against them. (Article 1.05, C.C.P.) In the case of Kindley v. State, 879 S.W.2d 261
(Tex.App.—Austin 1982, pet ref.), the court said that a charging instrument must notify a
person of the offense so that he or she may prepare a defense. Defendants are entitled to
notice of the charges filed against them not later than the day before the date of any
proceeding of the prosecution of the case. Defendants may, however, waive the right to
notice. (Article 45.018, C.C.P.)

2. Initiates Proceedings

When a court accepts a complaint, the filing of the complaint initiates proceedings in the
court. As a general rule, a sworn complaint must be filed with the municipal court to vest
jurisdiction of the court. [Ex parte Greenwood, 307 S.W.2d 586 (Tex.Crim.App. 1957)]
The exception to this rule is when a citation is filed with the court and the defendant has
been given a legible duplicate copy. The citation serves as the complaint for the
defendant to plea to. If the defendant pleads not guilty, a sworn complaint must be filed
unless the defense and prosecution agree in writing to go to trial on the citation and file
the agreement with the court.

B. Types

In municipal court, defendants can be charged by a written notice to appear, commonly
called a ticket issued by a peace officer or a complaint. Ordinarily, the citation or
complaint is filed with the court by a peace officer or a city code enforcement officer, but
a citizen may also file a complaint with the court.

1. Complaint

The complaint is a sworn allegation charging an accused with the commission of an
offense. (Article 45.018, C.C.P.) The complaint must show that the accused committed an
offense against the laws of this state and must assert that the affiant has good reason to
believe and does believe that the accused committed an offense against the law of this
state. (Article 45.019(a)(4), C.C.P.) The affiant does not have to have personal
knowledge of the facts.

a. Requirements
(1) Beginning and Ending

All municipal court complaints, including complaints for city ordinance violations, must
begin with the words, “In the name and by the authority of the State of Texas.” The
complaint must also end with the words, “Against the peace and dignity of the State.” If
the offense is an ordinance, it may also conclude with the words “Contrary to the said
ordinance.” (Article 45.019, C.C.P.)



(2) Elements of Offense

All the elements necessary to constitute an offense must be alleged in the complaint.
[Villareal v. State, 729 S.W.2d 348 (Tex.App.—El Paso 1987, no pet.)] Therefore, it is
usually, but not always, sufficient to list in the complaint all the elements required by
statute to constitute a crime. In addition, if there is an exception in the statute that the
State must negate, the complaint must negate the exception. [Bird v. State, 927 S.W.2d
136 (Tex.App.—Houston [1% Dist.] 1996 no pet.)]

A charging instrument must plead with sufficient particularity to allow the defendant to
plead the judgment as a bar to a second prosecution for the same offense. [Kirk v. State,
643 S.W.2d 190 (Tex.App.—Austin 1982, pet. ref.)]

(3) Location

The particular location within the court’s jurisdiction at which a violation was committed
need not be alleged if the violation is one that could occur at any place within the
municipality’s jurisdiction. [Bedwell v. State, 155 S.W.2d 930 (Tex. 1941)] For example,
the offense of assault by threat does not require that it only be charged if it occurs in a
certain place such as a public place. Thus, the specific location of the offense does not
need to be stated in the complaint. Speeding is an example of an offense in which the
specific location needs to be stated in the complaint. The complaint should state that the
defendant violated a certain speed limit on a particular street. However, in State v. Lang,
916 S.W.2d 63 (Tex.App.—Houston [1% Dist.], the court held that if a defendant had
received a ticket that specified the location of the offense, it was not error to deny a
motion to set aside the complaint for failure to state the location.

All complaints filed in municipal court must allege that the violation occurred within the
territorial limits of the city. (Article 45.019(c), C.C.P.)

(4) Culpable Mental States

The complaint must also allege a culpable mental state. The states of mind that a
complaint must allege are intentionally, knowingly, recklessly, or with criminal
negligence as the offense requires. Section 6.02, P.C., classifies culpable mental states
according to relative degrees, from highest to lowest, as follows:

e intentional,;

e knowing;

e reckless; and

e criminal negligence.

A person commits an offense only if he or she voluntarily engages in conduct, including
an act, an omission, or possession. (Section 6.01(a), P.C.) A person does not commit an
offense unless he or she engages in conduct as the definition of an offense requires with a
culpable mental state. If the definition of an offense does not prescribe a culpable mental
state, a culpable mental state is nevertheless required unless the definition plainly
dispenses with any mental element. (Section 6.02(b), P.C.) If a statute (or ordinance) does
not say which culpable mental state is required, Section 6.02(c), P.C., states it must be
one of the first three and proof of one establishes criminal responsibility. A culpable



mental state is required for city ordinance offenses punishable by a fine exceeding $500.
(Section 6.02(f), P.C.)

The same rules that apply to complaints filed for state law violations apply when the
offense is a city ordinance violation. When charging a city ordinance offense, the
prosecution may not come up with new culpable mental states. [ Honeycutt v. State, 627
S.W.2d 417 (Tex.Crim.App. 1982)]

Notwithstanding the requirement of a culpable mental state, there are some offenses, such
as most traffic offenses, that do not require a culpable mental state. Offenses charged
under the Transportation Code do not require pleading a culpable mental state in the
complaint. [Zulauf'v. State, 591 S.W.2d 869 (Tex.Crim.App. 1979)]

(5) Abbreviations

A well-defined and well-understood abbreviation can be used in a charging instrument
without rendering it defective. [Andrade v. State, 622 S.W .2d 446 (Tex.App.—Corpus
Christi 1983, pet.ref’d.) and Barron v. State, 760 S.W.2d 763 (Tex.App.—Beaumont
1988, no pet.)]

(6) Grammatical and Spelling Errors

Generally, mere errors in grammar do not make an otherwise valid complaint invalid.
[Butler v. State, 551 S.W.2d 412 (Tex.Crim.App. 1977)]

(7) Property

e Ownership - In crimes such as criminal mischief, trespass, or theft, the
complaint must indicate who owns the property. [ Talamantez v. State, 59
S.W.2d 1084 (Tex.Crim.App. 1933)] If the owner is an entity such as a trust,
corporation, or partnership, the better practice is to allege a natural person
who is an agent or employee of the entity. [Eaton v. State, 533 S.W.2d 33
(Tex.Crim.App. 1976)] Typically, this may be a store manager or security
person employed by the entity.

o Identification - Article 21.09, C.C.P., provides that personal property shall be
identified, if known, by the name, kind, number, and ownership of the
property. If the property is not described at all, the complaint is defective.
[Willis v. State, 544 S.W.2d 151 (Tex.Crim.App. 1976)] Failure to fully
describe property does not give adequate notice to the defendant, making the
complaint defective. [Rhodes v. State, 560 S.W.2d 665 (Tex.Crim.App. 1978)]

e Value of property - The value of property must be pled in the complaint with
enough sufficiency to show that the amount falls within the jurisdiction of the
court. [McKnight v. State, 387 S.W.2d 662 (Tex.Crim.App. 1965)]

(8) Name of Victim

The victim of an alleged crime must be named or the complaint is defective. [Ex Parte
Lewis, 544 S.W.2d 430 (Tex.Crim.App. 1976)] A name need only consist of a surname
and one or more initials of names other than a surname. (Article 21.07, C.C.P.) If the
name of the victim is incorrect in the complaint, the evidence is insufficient unless the
names sound the same. This is the doctrine of idem sonans. Two names are idem sonans



if they can be sounded the same despite a variance in spelling. [Grant v. State, 568
S.W.2d 353 (Tex.Crim.App. 1978) and McDonald v. State, 699 S.W. 2d 325
(Tex.App.—San Antonio 1985, no pet.)]

(9) Manner and Means

“Manner” is the way, mode, or method of doing something. “Means” is how the end is
achieved. For example, in assault cases, the complaint must allege “striking” the victim
with his or her hands. If the complaint does not allege the manner and means, it is
defective because the defendant does not have proper notice of how the offense was
committed. [Haecker v. State, 571 S.W.2d 920 (Tex.Crim.App. 1978) and State v.
Jackson, 571 SW.2d 1 (Tex.Crim.App. 1978)]

(10) Date of Offense

The complaint must state the date of that the offense was committed as definitely as
possible. (Article 45.019(a)(5), C.C.P.) Article 12.02, C.C.P., provides that a
misdemeanor complaint must be presented (filed) within two years from the date of the
commission of the offense, and not afterward. Hence, municipal court complaints must
state the date of the offense and the date must show that the offense was committed
within two years of the date of offense. The date of the offense is an element of the
complaint.

(11) Sworn and Signed

e Affiant - The person swearing to the complaint is the affiant. The affiant
makes and subscribes an affidavit, which is a sworn statement. Subscribe
means to sign a document. When an affiant swears to the complaint, he or she
must do so in front of the person administering the oath. Any credible person
acquainted with the facts of the alleged offense either by personal knowledge
or hearsay may be an affiant. [(Cisco v. State, 411 S.W.2d 547
(Tex.Crim.App. 1968)] An example of an affiant with personal knowledge is a
peace officer who personally observed a person speeding and swears to the
complaint. An example of a hearsay affiant is a person who has not observed
the offense but reviews an arrest report and then swears to the complaint. This
person has good reason to believe, based upon information provided by the
officer who personally observed the offense, that the offense was committed.
In determining the validity of a complaint, a court does not need to ask about
the nature of knowledge on which an affiant bases his or her statements. [Naff’
v. State, 946 S.W.2d 529 (Tex.App.—Fort Worth 1997)] The complaint must
say that the affiant “does believe” the allegations in the complaint, not just
merely that the affiant “has reason to believe.” [Ex Parte Luehr, 266 S.W.2d
375 (Tex.Crim.App. 1954) and Barnes v. State, 363 S.W.2d 471
(Tex.Crim.App. 1963)]

e QOath - Statutes do not provide specific wording for the oath administered to an
affiant swearing to a complaint. The following is a sample oath a court may
want to consider using: “Do you solemnly swear (or affirm) that the
information contained in this complaint is true and correct (so help you
God)?” A judge, clerk, deputy clerk, city secretary, city attorney, or deputy



city attorney may administer the oath to an affiant swearing to a complaint.
(Article 45.019, C.C.P.)

e Signed - A complaint must be signed. (Article 45.019, C.C.P.) A complaint
not signed by the affiant is defective. [State v. Bender, 353 S.W.2d 39
(Tex.Crim.App. 1962)] A signature on the complaint may be rubber-stamped.
[Parsons v. State, 429 S.W.2d 476 (Tex.Crim.App. 1968); Murray v. State,
438 S.W.2d 916 (Tex.Crim.App. 1969)] A complaint may also contain an
electronic signature. Article 45.021, C.C.P., provides that a statutory
requirement that a document contain a signature is satisfied if the document
contains the signature as captured by an electronic device. This rule applies to
the signature of any person, judge, clerk of the court, or defendant. The name
of the affiant need not appear in the body of the complaint. [ Parsons v. State,
429 S.W.2d 476 (Tex.Crim.App. 1968)]

e Jurat - The certificate of the person before whom the complaint is being
sworn is called a “jurat.” It is the clause written at the foot of an affidavit,
such as a complaint, stating when and before whom the affidavit was sworn.
Article 45.019, C.C.P., provides that a complaint in municipal court may be
sworn to before: (1) the municipal judge; (2) the clerk of the court or a deputy
clerk; (3) the city secretary; or (4) the city attorney or a deputy city attorney. If
a complaint does not contain a jurat, it is insufficient to constitute a basis for a
valid conviction. If the jurat shows that the affidavit was sworn before
someone who had no authority to administer the oath, the complaint is invalid.
If the jurat is not signed, the complaint is invalid. [State v. Pierce, 816 S.W.2d
824 (Tex.App.—Austin 1991, no pet.)] An undated jurat renders a complaint
defective. [Shackelford v. State, 516 S.W.2d 180 (Tex.Crim.App. 1974)
Where a jurat stated “Sworn to before or about” instead of a specific date, the
complaint is defective. [Brown v. State, 294 S.W.2d 722 (Tex.Crim.App.
1956)]

(12) Municipal Court Seal

Municipal court complaints are required to have a court seal. Article 45.012, C.C.P.,
requires municipal courts to impress a seal on all documents, except subpoenas, issued
out of the court and to use the seal to authenticate the acts of the judge and clerk. This
statute is a general statute that applies only to non-record municipal courts. Municipal
courts of record have a specific statute, Section 30.0000125, G.C., regarding their seal.
These two statutes are similar in that they both require the seal to be impressed on all
documents, except subpoenas, and to authenticate the acts of the judge and clerk. The two
statutes are different in that Article 45.012 does not provide for the wording of the seal
for non-record courts, but Section 30.0000125 does contain specific wording for the
municipal courts of record seal. That statute requires the following phrase to be included
on the seal: “Municipal Court of/in , Texas.” Non-record municipal courts
may want to consider using the same or similar wording on their seal. '

Unfortunately, neither of the two statutes provides for the appearance of the seal. Before
1999, Article 45.02, C.C.P., required the municipal court seal for both record and non-
record municipal courts to contain a five-point star, but that statute was repealed.



Although the courts now have no guidance on the appearance of the seal, most courts
have retained the appearance that was once required by Article 45.02.

b. Defects in the Complaint

If a defendant does not object to a defect, error, or irregularity of form or substance in a
charging instrument before the date of the trial on the merits of the case, the defendant
waives and forfeits the right to object to the defect, error, or irregularity. The court may
require an objection to the charging instrument be made at an earlier time. (Article
45.019(f), C.C.P.)

C. Motions to Quash Complaint

A motion to set aside the complaint, commonly called a motion to quash, is a defendant’s
challenge to a complaint and a request of the court to enter an order setting aside the
complaint because of defects in the complaint or an exception to the complaint. A motion
to set aside may be in writing or may be oral. (Article 45.021, C.C.P.)

If the court has set a pre-trial hearing pursuant to Article 28.01, C.C.P., the motion to set
aside must be filed seven days before the date of the hearing or it is waived. If the court
grants the motion to set aside the complaint, the court should enter an order setting aside
the complaint. The State can refile the charge by a new complaint.

A county court conducting a trial de novo on an appeal from a non-record municipal
court may dismiss the case because of a defect in the complaint only if the defendant
objected to the defect before the trial began in the municipal court. (Article 44.181(a),
C.C.P.) The attorney representing the State, however, may move to amend a defective
complain before the trial de novo begins. (Article 44.181(b), C.C.P.)

d. Amendment to Complaint

Complaints cannot be amended because it is a sworn statement and, if amended, the
complaint would no longer be the sworn statement of the affiant. [ Givens v. State, 235
S.W.2d 899 (Tex.Crim.App. 1951)] Even if a defendant agrees to an amendment, the
complaint still cannot be amended. [Franklyn v. State, 762 S.W.2d 228 (Tex.App.—El
Paso 1988, no pet.)] If a complaint, however, is amended and the affiant “re-swears” to
the amended complaint, the complaint is valid. [ Cannon v. State, 925 S.W.2d 126
(Tex.App.—Amarillo 1996, pet. ref’d.)]

Article 44.181, C.C.P., provides that a court conducting a trial de novo based on an
appeal from a justice or municipal court may not dismiss the case because of a defect in
the complaint. Furthermore, Article 44.181 provides that an attorney representing the
State may move to amend a defective complaint before the trial de novo begins. It
appears, however, that Article 44.181, C.C.P., applies only to complaints that are in the
county court-at-law on appeal from non-record municipal courts and not to municipal
court complaints before appeal.

e. Enhancements

Enhancements are allegations of prior convictions, which, if supported by evidence, are
used to increase the punishment in the event of a conviction. If a complaint does not
include the allegations of a prior conviction, the court cannot consider the higher
punishment. The case for which the defendant is on trial is known as the “primary



offense.” The enhancements should be pled in the complaint immediately after the
paragraph that charges the primary offense. In felony and Class A and B misdemeanor
prosecutions, enhancement allegations are not read to the jury during the guilt stage of
the trial. If the defendant is convicted, then there is an arraignment of the defendant as to
the prior convictions and proof may be admitted. (Article 36.01, C.C.P.) However, under
Article 37.07, C.C.P., there are no provisions for a bifurcated (two-stage) trial in
municipal court. There is no case law that tells municipal court how to handle
enhancements in a single-stage trial in municipal court.

There are several statutes that contain enhancement provisions:

e Section 106.02, A.B.C., Purchase of Alcohol by a Minor;

e Section 106.025, A.B.C., Attempt to Purchase Alcohol by a Minor;

e Section 106.04, A.B.C., Consumption of Alcohol by a Minor;

e Section 106.041, A.B.C., Driving under the Influence of Alcohol by a Minor;
¢ Section 105.05, A.B.C., Possession of Alcohol by a Minor;

e Section 106.07, A.B.C., Misrepresentation of Age by a Minor;

e Section 601.191, T.C., Failure to Maintain Financial Responsibility;

e Section 42.01, P.C. Disorderly Conduct; and

e Section 49.02, P.C., Public Intoxication.

In some instances, the enhancement changes the offense from a Class C misdemeanor to
a higher-class offense, which takes the case out of municipal court’s jurisdiction.

2. Citation

A written notice to appear issued by a peace officer is commonly called a “citation” or
“ticket” and can be filed with the court to initiate proceedings.

a. Authority of Peace Officer to Issue

Section 543.003, T.C., authorizes peace officers to issue written notices to appear in lieu
of arrest for Subtitle C, Title 7, Transportation Code offenses. Article 14.06(b), C.C.P.,
provides authority for a peace officer to issue a citation for a Class C misdemeanor
offense, except for the offense of public intoxication. Since peace officers may not issue a
citation for public intoxication, a sworn complaint must be filed to initiate the
proceedings for that offense. Also, any time a person is arrested in lieu of the citation
being issued, the charges filed must be initiated by sworn complaint.

b. When Serves as the Complaint

Article 27.14(d), C.C.P., provides that a written notice to appear for fine-only
misdemeanor offenses may serve as a complaint for defendants to plead not guilty, guiity,
or nolo contendere. A legible duplicate copy must have been given to the defendant.
(Article 27.14(d), C.C.P.) [Attorney General Opinions JM-869 (1988) and JM-876
(1988)] A peace officer may obtain the signature of a person arrested on an electronic
device capable of creating a copy of the signed notice. The officer retains the original
paper or electronic copy of the notice and delivers a copy to the person arrested. (Section
543.005, T.C.)



C. When a Defendant Pleads Not Guilty

When a defendant pleads not guilty after a written notice to appear has been filed with the
court, generally the court is required to file a complaint that complies with the
requirements of Chapter 45, C.C.P. The sworn complaint serves as an original complaint.
If a defendant wants the prosecution to proceed on the written notice to appear, the
defendant may waive the filing of a sworn complaint. If the prosecutor agrees with the
defendant’s waiving the filing of the sworn complaint, the agreement must be in writing
with both the prosecutor and the defendant signing the agreement. Then the agreement
must be filed with the court. (Article 27.14(d), C.C.P.)

If an agreement is not signed and filed with the court, a sworn complaint must be filed.
Any person acquainted with the facts may swear to the complaint. Since this complaint
now serves as the original complaint, the clerk enters the date this complaint was filed
with the court on the same docket as the written notice to appear that initiated the case.
Both the written notice to appear and the sworn complaint have the same docket number.
If for some reason the prosecutor wants to file this as a new case, then the clerk would
enter the sworn complaint on a new docket.

d. When Defendant Fails to Appear

When a defendant fails to appear, the court must have on file a complaint or an affidavit
based on probable cause before issuing an arrest warrant for the defendant. (Article
45.014, C.C.P.) See Part 6 of this study guide for additional information on the offenses
of violation of promise to appear and failure to appear.

FAILURE TO APPEAR
A. Failure to Appear

When a defendant lawfully released from custody with or without bail, intentionally and
knowingly fails to appear in accordance with the term of the release, the defendant can be
charged with the offense of failure to appear. The offense is a Class C misdemeanor if the
offense for which the actor’s appearance was required is punishable by fine only.

(Section 38.10, P.C.) Section 12.23 of the Penal Code provides that an individual
adjudged guilty of a Class C misdemeanor offense in the Penal Code shall be punished by
a fine not to exceed $500. If a defendant has not been in custody, even though the
defendant fails to appear, the defendant cannot be charged with the offense of failure to
appear. In this instance, the court would issue a warrant of arrest or capias.

B. Violate Promise to Appear

A person who willfully violates a written promise to appear in court commits a
misdemeanor regardless of the disposition of the charge on which the person was
arrested. (Section 543.009, T.C.) The offense of violation of promise to appear may be
charged only when the underlying offense is an offense in Subtitle C of the
Transportation Code.

Since no specific penalty is provided for the offense of violation of promise to appear, the
court must look to the general penalty found in Section 542.401, T.C. That section says



that a person convicted of an offense that is a misdemeanor for which another penalty is
not provided shall be punished by a fine of not less than one dollar or more than $200.

C. Charts

1. When Failure to Appear or Violate Promise to Appear May Be Filed

Failure to appear and violation of promise to appear are not required to be filed when
defendants fail to appear. The prosecuting attorney decides whether to prosecute these

offenses.

Failure to Appear ‘Violation of Promiseto -

Class C Misdemeanor Offenses - Sec. 38.10 Penal Code' | Appear Sec‘ 543?00:-‘;;."1‘ C 3
Reglstratlon Law Yes No

" Subtitle A, Chapter 502 T.C.

"Driver’s L1cense Law Yes No
Subtitle B, Chapter 521, T.C.

'Commermal Driver’s License Law Yes No
Subtltle B .Chapter 522, T.C.
Subtitle C, Rules of the Road, T.C. Yes Yes
Financial Responsibility Law Yes No
Subtitle D, Chapter 601, T.C.
Vehicle Size and Weight Yes No
Subtitle E, T.C:
Commercial Motor Vehicles Yes No
Subtitle F, T.C:
Motorcycles and All-Terrain Vehlcles Yes No
Subtitle G, T.C.
Parking, Towmg, and Storage of Vehlcles Yes No
Subtitle H, T.C.

_vMotorcycle Protect1ve Headgear Yes No
Subtitle G, —Sectlon 661.003, T. C

“Alcoholic’ Yes No
‘Education'Codé | Yes No

*Health and Safety Code | | Yes No

Penal Code’ ., =" Yes No

: C1ty Ordmances Yes No

! Before failure to appear, Section 38.10, P.C., may be filed, the defendant must have been in eustody,
released with or without bail and then failed to appear in accordance with the terms of his or her release.

? Defendant must have signed citation and then failed to appear before this charge can be filed. If for some
reason defendant did not sign the promise to appear on the citation, violate promise to appear may not be

“filed.

3 If someone other than a peace officer, such as a code enforcement officer who is not a licensed peace
officer, issues a citation, failure to appear may not be filed.




2. Failure to Appear vs. Violation of Promise to Appear

Differences

-Sec. 38.10, P.C.

Failure to Appear Violation of Promise to Appear
Differences Sec. 38.10, P.C. Sec. 543.009, T.C. :
Decision to file charge City prosecutor City prosecutor
Charge initiated by sworn | Yes Yes
complaint
- Culpable mental state Intentionally and Knowingly Willfully
Custody of defendant required Yes No
Defendant released on bail required | No No
‘Maximum possible fine if convicted | $500.00 $200.00
- Court Costs $48.00' $81.00'
Failure to Appear Violation of Promise to Appear

| 'Sec. 543.009, T.C. -

_Process issued to bring defendant
before court

Warrant of arrest or capias

Warrant of arrest or capias

Warrant' fee: $50.00 collected
(Art. 102,011 C.CP)’

Yes, if warrant or capias is
executed or processed by a
peace officer

Yes, if warrant or capias is
executed or processed by a peace
officer

Yes, if warrant is executed

Yes, if warrant is executed

Special expense fee: $25.00
collected
(Axt. 45.203, C.C.P.)

' Does not include Building Security Fee or Technology Fee.
2 City required to adopt an ordinance in order to collect.

Warrant of Arrest
A. Defined

A warrant orders the arrest of an accused. (Article 45.014, C.C.P.) A warrant of arrest is a
written order from a magistrate directed to a peace officer or some other person specially
named to take a person into custody. (Article 15.01, C.C.P.)

B. Authority to Issue

A judge may issue arrest warrants. (Article 45.014, C.C.P.) These warrants are for fine-
only misdemeanors filed in municipal court. Municipal judges and city mayors are also
magistrates and have additional authority to issue warrants. (Article 2.09, C.C.P.) A
magistrate may issue a warrant of arrest for Class A and B misdemeanors and felonies.
(Article 15.03, C.C.P.) See the study guide Authority and Duties for more information on
magistrates.

1. Issued by Judge

When a sworn complaint or affidavit based on probable cause is filed with a judge, the
judge may issue a warrant of arrest. (Article 45.014, C.C.P.) This warrant is for charges
over which the judge has jurisdiction to hear the case.



The requirements of a warrant issued pursuant to Article 45.014, C.C.P., are:
¢ issue in the name of “The State of Texas;”

» direct the proper peace officer or some other person specially named in the
warrant;

e include a command that the body of the accused be taken and brought before
the authority issuing the warrant, at the time and place there named,;

e state the name of the person whose arrest is ordered, if it be known, and if not
known, the person must be described as in the complaint;

e state that the person is accused of some offense against the laws of the State
and name the offense; and

e signed by the justice/judge and name his or her office in the body of the
warrant or in connection with his or her signature.

2. Issued by Magistrate

A magistrate may issue a warrant of arrest in any case in which the magistrate is
authorized by law to order verbally the arrest of an offender; when a person makes an
oath before the magistrate that a person has committed an offense against the laws of the
State; and in any case named in the Code of Criminal Procedure where the magistrate is
specially authorized to issue a warrant. (Article 15.03, C.C.P.)

Article 15.02, C.C.P., provides requirements of a warrant issued by a magistrate:
¢ issue in the name of “The State of Texas;”

e specify the name of the person whose arrest is ordered, if it be known; if
unknown, then some reasonably definite description must be given of him or
her;

e state that the person is accused of some offense against the laws of the State
and name the offense; and

e signed by the magistrate and name his or her office in the body of the warrant
or in connection with his or her signature.

A warrant issued by a magistrate, except a mayor, extends to every part of the State, and
any peace officer to whom the warrant is directed is authorized to execute it in any
county in the state. (Article 15.06, C.C.P.) A warrant issued by a magistrate may be
telegraphed. (Article 15.08, C.C.P.) The peace officer receiving the warrant must execute
it without delay.

The officer or person executing a warrant of arrest shall, without unnecessary delay, take
the person or have him or her taken before the magistrate who issued the warrant or
before the magistrate named in the warrant if the magistrate is in the same county where
the person is arrested. If the issuing or named magistrate is in another county, the person
arrested shall without unnecessary delay be taken before some magistrate in the county in
which the person was arrested. (Article 15.16, C.C.P.) If it is more expeditious to the
person arrested to provide the magistrate warnings, the officer may take the person before
a magistrate in a county other than the county of arrest. (Article 15.16(b), C.C.P.)



3. Issued by Mayor

A warrant issued by a mayor as a magistrate cannot be executed in another county other
than the one in which it is issued. The exception to this is when it is endorsed by a judge
of a court of record, in which case it may be executed anywhere in the State, or if it is
endorsed by a magistrate in the county in which the accused is found, it may be executed
in that county. If it is endorsed by a magistrate where the accused is found, the
endorsement is as follows: “Let this warrant be executed in the County of

If the warrant is endorsed by a judge of a court of record, the endorsement is “Let this
warrant be executed in any county of the State of Texas.” Any other words of the same
meaning will be sufficient. The endorsement shall be dated and signed officially by the
magistrate making it. (Article 15.07, C.C.P.)

»

B. Capias
1. Defined

A capias is a writ (written order) issued by the court (judge) and directed to any peace
officer of the State of Texas, commanding that a person accused of an offense be arrested
and brought before the court immediately or on a certain day stated in the capias. (Article
23.01,C.C.P)

2. Authority to Issue

In misdemeanor cases, the capias or summons issues from a court having jurisdiction of
the case. (Article 23.04, C.C.P.) Where a forfeiture of bail is declared, a capias shall be
immediately issued for the arrest of the defendant. (Article 23.05, C.C.P.)

Although Article 23.01, C.C.P., says that a “capias™ is a writ issued by the court or clerk,
a municipal court clerk does not have the authority to issue a capias. In Sharp v. State,
677 S.W.2d 573, a City of Houston municipal court clerk issued a capias writ for
violating the “helmet safety law.” The defendant was later arrested on that warrant and,
as a result of this arrest, was charged with and convicted of possession of
methamphetamine. The appellate court held that authority was not vested in the deputy
municipal court clerk under Texas law to issue a capias writ. Because a magistrate had
failed to direct the issuance of the capias and to determine probable cause, the
defendant’s arrest was illegal and the evidence discovered as a direct result of the arrest
was suppressed. In Crain v. State, 759 F.2d 412 and 766 F.2d 193 (1986), a district
attorney and county attorney were held liable because the district attorney had devised a
county policy authorizing clerks rather than judges to issue misdemeanor capias.

3. Requisites
Article 23.02, C.C.P., provides the requirements of a capias. It must:
e run in the name of “The State of Texas;”
e name the person whose arrest is ordered, or if unknown, describe the person;

e specify the offense of which the defendant is accused and state that the
offense is against the penal laws of the State;

e name the court to which and the time when it is returnable (A capias does not
lose its force if not executed and returned at the time fixed in the writ. It may



be executed at any time afterward. All proceedings under such capias shall be
as valid as if the same had been executed and returned within the time
specified in the writ. [Article 23.07, C.C.P.]); and

e be dated and attested officially by the authority issuing the same.
4. Return

A return of the capias shall be made to the court from which it is issued. If it has been
executed, the return shall state what disposition has been made of the defendant. If it has
not been executed, the cause of the failure to execute it shall be fully stated. If the
defendant has not been found, the return shall further show what efforts have been made
by the officer to find him or her, and what information the officer has as to the
defendant’s whereabouts. (Article 23.18, C.C.P.)

The clerk is responsible for coordinating the handling of the capias between the court and
police department. If a peace officer is unable to serve the capias and returns it to the
court, the clerk should bring this information to the attention of the judge and the
prosecutor.

E. Capias Pro Fine

A capias pro fine is an order of the court directing a peace officer to bring a defendant
who fails to satisfy a judgment before the court or to place the defendant in jail until he or
she can be brought before the court. (Article 45.045, C.C.P.) For information on capias
pro fine, see the study guide Post-Trial Procedures.

F. Summons
1. Defined

A summons gives notice to a person, an association, or a corporation that a charge has
been filed in court. It provides the address of the court and a date and time requiring the
defendant to appear.

2. Requisites
a. For a Defendant

A summons issued by a judge for a misdemeanor follows the same form and procedure as
in a felony case. (Article 23.04, C.C.P.) The summons is in the same form as a capias,
except it summons a defendant to appear before the proper court at a stated time and
place. (Article 23.03(b), C.C.P.)

Article 23.03(d), C.C.P., requires that a summons issued for a felony to include the
following notice, clearly and prominently stated in English and in Spanish: “It is an
offense for a person to intentionally influence or coerce a witness to testify falsely or to
elude legal process. It is also a felony offense to harm or threaten to harm a witness or
prospective witness in retaliation for or on account of the service of the person as a
witness or to prevent or delay a person’s service as a witness to a crime.” Clerks should
review the form of the summons. If it is not proper or the information that should be in
English and Spanish is not on it, the clerk should discuss with the judge or city attorney
the proper wording.



A summons issued by a magistrate for a defendant is in the same form as a warrant,
except it summons a defendant to appear before a magistrate at a stated time and place.
(Article 15.03(b), C.C.P.)

b. For a Corporation or Association

If the court is issuing a summons for a corporation or association, the form of the
summons is different. It shall be in the form of a capias and shall provide that the
corporation or association appear before the court named at or before 10 a.m. of the
Monday next after the expiration of 20 days after it is served. If service is upon the
Secretary of State or the Commissioner of Insurance, the summons shall provide that the
corporation or association appear at or before 10 a.m. of the Monday next after the
expiration of 30 days after service. A certified copy of the complaint must be attached to
the summons. (Article 17A.03, C.C.P.)

3. Authority to Issue
a. Judicial Authority

In a misdemeanor case, the summons is issued by a court (judge) having jurisdiction in
the case. (Article 23.04, C.C.P.) This summons should not be confused with a jury
summons, which is a notice a clerk sends to a prospective juror requiring his or her
appearance for jury service. See the study guide Trial Procedures for information on a
juror summons. A municipal court may also issue a summons for a corporation or
association under Article 17A.03, C.C.P.

The summons for a defendant may be issued only upon request of the attorney
representing the state. (Article 23.04, C.C.P.) There is no requirement in Chapter 17A
that a prosecutor make a request for issuance of a summons to a corporation or
association.

b. Magistrate Authority

A magistrate (municipal judge or mayor) may issue a summons for Class A and B
misdemeanors and felonies. (Article 15.03(a), C.C.P.) A magistrate may issue a summons
in any case where a warrant may be issued. (Article 15.03(b), C.C.P.)

4, Service
a. On the Defendant

Articles 23.03(c) and 15.03(b), C.C.P., provide for how a peace officer serves a
summons. They are:

e delivering a copy to the defendant personally;

¢ leaving it at the defendant's dwelling house or usual place of abode with some
person of suitable age and discretion residing therein; or

¢ mailing it to the defendant’s last known address.
b. On the Corporation

Peace officers can serve a summons on a corporation by the following ways.



¢ The peace officer shall serve a summons on a corporation by personally
delivering a copy of it to the corporation’s registered agent for service.

o Ifaregistered agent has not been designated or the officer cannot locate the
agent after diligent effort, the officer shall personally serve the president or a
vice president of the corporation.

o If the attempt to effect service is unsuccessful, the officer shall serve the
summons on the Secretary of State by personally delivering a copy of it to the
Secretary or the Assistant Secretary of State, or to any clerk in charge of the
corporation department at the Secretary of State’s office. (Article 17A.04,
C.CPr)

C. On the Association

A peace officer shall personally deliver a copy of a summons to a high managerial agent
at any place where business of the association is regularly conducted, or if the officer
certifies on the return that diligence was used to attempt service, but failed to serve a high
managerial agent or employee of suitable age and discretion, then the officer may serve it
to any member of the association. (Article 17A.05, C.C.P.)

5. Enforcement

When a defendant fails to respond to a summons issued by a judge who has jurisdiction
over the case, the judge enforces the summons by issuing a capias. (Article 23.03(b),
C.CP)

If counsel fails to appear for the corporation or association, it is deemed to be present in
person for all purposes and the court shall enter a plea of not guilty and the court may
proceed with trial, judgment, and sentencing. (Art. 17A.07, C.C.P.) No individual may be
arrested upon a complaint, judgment, or sentence against a corporation or association.
(Article 17A.03(b), C.C.P.)

When a defendant fails to respond to a summons issued by a magistrate, the magistrate
enforces the summons by issuing a warrant of arrest. (Article 15.03(b), C.C.P.)
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TxDOT Traffic Safety Programs

» The Texas Department of Transportation
does much more than engineering, traffic
management, road signs & signals

« Safety initiatives to improve driver behavior,
eliminate roadway hazards, increase law
enforcement

+ Some of the more notable initiatives:
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2005 Fatality Crashes

County # of Fatalities Totl Fachien, Texas, 2005
1.Harris County 360
2. Dallas County 234
3.Bexar County 168
4.Tarrant County 144
5.Travis County 94
6.Hidalgo County 91
7.Mont. County 64
8.El Paso County 62
9.Jefferson County 61
10.Smith County 55

*Economic impact of
$19 Billion in year 2000

Law Enforcement
Initiatives

Selective Traffic Enforcement
Programs (STEP)

* Grant funds provide increased
enforcement of traffic laws

» 165 agencies received 233 grants (2006)

* Various types of grants include:

-~ Safety Belt, Speed, DWI, Intersection Traffic
Control, Commercial Motor Vehicle

— Year Long, Waves, and Mobilizations




Police Traffic Services

Support
4 LECs cover the State of Texas
» Recruit law enforcement agencies to
participate in traffic enforcement grants
Assist with all grant related paperwork and
policies
Spread Traffic Safety Message to Public

Maintain Buckle Up Texas website
www.buckleuptexas.com

Work in conjunction with and support “partner
agencies” (TMCEC, TDCAA, MADD)
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LEADRS

Law Enforcement Advanced
DUI/DWI Reporting System

» Web based software system reduces time
officers spend on DWI paperwork by 50%

» Developed with input from officers and
prosecutors
" » Simplifies completing mandatory state forms and
allows for easy review by prosecutors
» LEADRS is grant funded through the TxDOT

» NHTSA funding extended project to Georgia and
Oklahoma




TEXAS MOVE OVER LAW

Move Over Law

TC 545.157 Passing Authorized Emergehcy Vehicle

Slow Down or Change Lanes for Stopped Emergency
Vehicles

» The law states a driver must either vacate the lane closest to the
stopped emergency vehicle if the road has multiple lanes
traveling in the same direction or slow down 20 miles per hour
below the speed limit. (if the sgeed limit is below 25 mph the
driver must slow down to 5 mph.)

= Emergency vehicles include:

POLICE
EMERGENCY MEDICAL SERVICE
FIRE VEHICLES

= A violation is punishable by a maximum fine of $200. K the
violation resulls in property damage, the maximum fine
increases to $500. If the violation results in bodily injury, the
offense is enhanced to a Class B misdemeanor.

Why the Move Over Law

&

e
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Why the Move Over Law

Public Information and
Education

Public Information & Education

* Public Information & Educational Materials
» The role of public information & educational
materials is to make the public aware of traffic
safety issues, practices and their benefits.
* Pl & E activities support and compliment the
activities of other programs by:
— Promoting compliance with laws & enhancing
enforcement efforts.
- Building public support for programs.
— Informing motorists of safe driving habits.




Public Information &
Education

EDUCATIONAL & PROMOTIONAL.
+ Educational:

— Matenials that educates & informs an audience.

- Includes items as activity books, coloring books, brochures,
posters, flyers, bumper stickers, etc.

= Promotional:

— Materials that promotes, supports, or enhances efforts.
These materials include key chains, on-board signs, mugs,
pencils, magnets, litter bags, etc.

- Samples of materials are provided at the traffic safety table. All
samples are free and you may obtain materials through the
TxDOT Traffic Safety Specialist in their respective Districts.

Texas Occupant Restraint Laws
Relevant Statutes:
Vernon's Texas Statutes and Codes
Annotated Transportation Code
Child Safety Seats and Seat Belts
LAWS and EXCEPTIONS

The Law

Chapter 545. Operation and movement of vehicles.

» Sec. 545.412. Child passenger safety seat systems;
Offense.

+ (A) A person commits an offense if the person operates a
passenger vehicle, transports a child who is younger than
five years of age and less than 36 inches in height, and
does not keep the child secured during the operation of the
vehicle in a child passenger safety seat system according
to the instructions of the manufacturer of the safety seat
system.

» (B) an offense under this section is a misdemeanor
punishable by a fine of not less than $100 or more than
$200.




The Exception

(c) it is a defense to prosecution under this section that the
person was operating the vehicle in an emergency or for a
law enforcement purpose.

(d) Use or nonuse of a child passenger safety seat system
is not admissible evidence in a civil trial, other than a
proceeding under Subtitle A or B, Title 5, Family Code.

(e) This section does not apply to a person:

(1) operating a vehicle transporting passengers for hire
including third party transport service providers when
transporting clients pursuant to a contract to provide non
emergency Medicaid transportation; or

(2) transporting a child in a vehicle in which all seating
positions equipped with child passenger safety seat
systems or safety belts are occupied.

Exception (cont.)

Sec. 545.4121. Defense; Possession of child passenger
safety seat system.

(A) this section applies to an offense committed under
section 545.412.

(B) it is a defense to prosecution of an offense to which
this section applies that the defendant provides to the
court evidence satisfactory to the court that the defendant
possesses an appropriate child passenger safety seat
system for each child required to be secured in a child
passenger safety seat system under section 545.412(a).

Types of Child Safety Seats

« There are 2 types of rear-facing seats: infant-only seats and
convertible seats. Convertible seats can be used rear-facing for
infants, and then converted to a forward-facing position once the
child is old enough and big enough to do so safely.

+ Infants should ride in rear- facing car seats until at least 20 Ibs and
atleast 1 year old. Do not puit a rear-facing car seat in the front
seat of a vehicle with an active passenger air bag.

+ Children over 1 year old and between 20 Ibs and 40 Ibs should ride
in forward-facing car seats.

Infant-only seats

» Small and have carrying handles (sometimes come as part of a
stroller system).

« Have a built-in harness that covers the child's upper torso.

« Can only be used for infants from birth up to 20 to 30 pounds,
depending on model.

« Many come with a detachable base, which can be left in the car.




Convertible seats
(used rear-facing)

« Are used rear-facing for infants from birth to at
least 1 year of age and at least 20 to 22 pounds.
Can also be used forward-facing by older children.

« Have higher rear-facing weight limits than infant-

only seats. These are ideal for bigger babies.

Children ages 4 to 8 between 40 Ibs and 80 Ibs

should ride in booster seats restrained with lap

and shoulder belts. A regular seat belt won't fully
protect a child this size in a crash.

Children and adults over 80 Ibs should use a seat

belt for every ride.

Which car safety seat is the best?

+ No one seat is the "best” or "safest.” The best seat is
the one that fits your child's size, is correctly installed,
and is used properly every time you drive. When
sh_ogping for a car safety seat, keep the following in
mind:

* Don't base your decision on price alone. Higher
prices can mean added features that may or may not
make the seat safer or easier to use. All car safety
seats available for purchase in the United States
must meet very strict safety standards established
and maintained by the federal government.

* When you find a seat you like, try it out. Put your
child in it and adjust the harnesses and buckles.
Make sure it fits properly and securely in your car.
Keep in mind that pictures or displays of car safety
seats in stores may not show them being used the
right way.

Other points to keep in mind

Never tuck the shoulder belt under the child's arm or
behind the back.

If there's only a lap belt, make sure it's snu% and low on
the child's thighs, not across the stomach. Try to get a lap
and shoulder belt installed in your car by a dealer.

Never allow children or anyone else to "share" seat belts.
All passengers must have their own car safety seats or
seat belts.

Never buy child passenger seats at garage sales. You do
not know the history behind the seat.

If the child safety seat is over 6 years old, purchase a
new one.

Check the recall list periodicaily and see if your child
safety seat is on it.

Further information is provided at the traffic safety table
on child passenger seats. Please stop by & pick up the
information.




Booster Seats

~ Booster seats are designed to raise your child so that the lap
and shoulder seat belts fit properly. This means the lap belt lies
low across your child's thighs and the shoulder belt crosses the
middle of your child's chest and shoulder.

Your child Is ready to use lap and shoulder seat belts when
the belts fit properly.
This means
» The shoulder belt lies across the middle of the chest and
shoulder, not the neck or throat.
The lap belt is low and snug across the thighs, not the stomach.
The child is tall enough to sit against the vehicle seat back with
her legs bent without slouching and can stay in this position
comfortably throughout the trip.
If the seat belt does not fit your child correctly, she should stay
in a booster seat until the adult seat belts fit her correctly. This is
usually when the child reaches about 4' 9" in height and is
between 8 and 12 years of age.

Child Safety Seat Help

* Read the owner's manual that came with
your car on how to correctly install car
safety seats.

» If you need help installing your car safety
seat, contact a certified Child Passenger
Safety (CPS) Technician. To locate and
set up an appointment, call toll-free at
866/SEATCHECK (866/732-8243) or visit
http://www.seatcheck.org/.

The Law

TC 545.413. Safety Belts; Offense

(a) A person commits an offense if the person:

(1)is at least 15 years of age

(2) is riding in the front seat of a passenger vehicle while the vehicle is
being operated; N

(3)is occupying a seat that is equipped with a safety belt and

(4)is not secured by a safety belt.

(b) A person commits an offense if the person:

(1) operates a passenger vehicle that is equipped with safety belts; and

(2) allows a child who is younger than 17 years of age and who is not
required to be secured in a child passenger safety seat system under
Section 545.412(a) to ride in the vehicle without requiring the child to be
secured by a safety belt, provided the child is occupying a seat that is
equipped with a safety belt.




The Law (cont.)

» (c) A passenger vehicle or a seatin a passenger
vehicle is considered to be equipped with a safety
belt if the vehicle is required under Section
547.601 to be equipped with safety belts.

(d) An offense under Subsection (a) is a
misdemeanor punishable by a fine of not less than
$25 or more than $50. An offense under
Subsection (b) is a misdemeanor punishable by a
fine of not less than $100 or more than $200.

The Exception

(e) It is a defense to prosecution under this section that:

(1) the person possesses a written statement from a
licensed physician stating that for a medical reason the
person should not wear a safety belt;

(2) the person presents to the court, not later than the 10th
day after the date of the offense, a statement from a
licensed physician stating that for a medical reason the
person should not wear a safety belt;

(3) the person is employed by the United States Postal
Service and performing a duty for that agency that requires
the operator to service postal boxes from a vehicle or that
requires frequent entry into and exit from a vehicle;

Exception (cont.)

*» (4) the person is engaged in the actual delivery of
newspapers from a vehicle or is performing
newspaper delivery duties that require frequent
entry into and exit from a vehicle;

» (5) the person is employed by a public or private
utility company and is engaged in the reading of
meters or pe on'nin% a similar duty for that
company requiring the operator to frequently enter
into and exit from a vehicle; or

+ (6) The person is operating a commercial vehicle
registered as a fam vehicle under the provisions of
Section 502.163 that does not have a gross weight,
registered weight, or gross weight rating of 48,000
pounds or more.
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Youth Alcohol Programs

106.02. PURCHASE OF
ALCOHOL BY A MINOR.

« (a) A minor commits an offense if the minor
purchases an alcoholic beverage. A minor
does not commit an offense if the minor
purchases an alcoholic beverage under the
immediate supervision of a commissioned
peace officer engaged in enforcing the
provisions of this code.

106.025. ATTEMPT TO
PURCHASE ALCOHOL BY A
MINOR.

(a) A minor commits an offense if, with
specific intent to commit an offense
under Section 106.02 of this code, the
minor does an act amounting to more
than mere preparation that tends but
fails to effect the commission of the
offense intended.

11



106.04. CONSUMPTION OF
ALCOHOL BY A MINOR.

* (a) A minor commits an offense if he
consumes an alcoholic beverage.

* (b) It is an affirmative defense to
prosecution under this section that the
alcoholic beverage was consumed in
the visible presence of the minor's adult
parent, guardian, or spouse.

106.041. DRIVING UNDER THE
INFLUENCE OF ALCOHOL BY
MINOR.

« (a) A minor commits an offense if the
minor operates a motor vehicle in a
public place while having any detectable
amount of alcohol in the minor's system.
(b) Except as provided by Subsection
(c), an offense under this section is a
Class C misdemeanor.

106.05. POSSESSION OF
ALCOHOL BY A MINOR.

» (a) Except as provided in Subsection (b)
of this section, a minor commits an
offense if he possesses an alcoholic
beverage.




= (b) A minor may possess an alcoholic
beverage: (1) while in the course and scope
of the minor's employment if the minor is an
employee of a licensee or pemittee and the
employment is not prohibited by this code;

« (2)if the minor is in the visible presence of his

adult parent, guardian, or spouse, or other

adult to whom the minor has been committed

by a court; or

(3) if the minor is under the immediate

supervision of a commissioned peace officer

engaged in enforcing-the provisions of this

code.

106.07. MISREPRESENTATION
OF AGE BY A MINOR.

* (a) A minor commits an offense if he
falsely states that he is 21 years of age
or older or presents any document that
indicates he is 21 years of age or older
to a person engaged in selling or
serving alcoholic beverages.

Youth Alcohol Statistics

« More than five million high school students binge
drink at least once a month

= The gender gap in alcoho! consumption that for

generations separated girls and boys has

disappeared among You_n er teens: male and female

ninth graders are just as'li elK to drink (40 percent vs.

41 percent) and to binge drink (22 percent vs. 20

percent).

83 percent of adults who drink had their first drink of

alcohol before age 21.

Individuals who begin drinking before the age of 15

are four times more IikeIK to become alcohol

dependent than those who begin drinking at age 21.

The prevalence of lifetime alcohol abuse is greatest for
those who begin drinking at age 14.

13



Stats (cont.)

¢ One-third of sixth and ninth graders obtain alcohol
from their own homes.

+ Children cite other people's homes as the most
common setting for drinking.

* Four out of every five (80%) students have
consumed alcohol (more than a few sips) by the
end of high school.

« Two-thirds of twelfth graders report having been
drunk.

Behind the Wheel

6,200 teens die per year in car crashes

Motor vehicle crashes are the leading cause of death
for persons aged 15 to 19 years old.

Four out of every 10 teenagers that.die in this country
are killed in a motor vehicle crash.

For every teen that is killed in a motor vehicle crash,
19 are seriously injured.

On average, a teenager is injured eveg' 15 minutes
in a motor vehicle crash in the United States.

One in five of all Americans, ages 16-20, drove under
the influence of drugs or alcohol last year.

From 1998-2002, there was an estimated 300,000
crashes due to cell phone use while driving.

What’s being done?

TxDOT fiscal year 2007:

» 25 Programs funded for alcohol and other drug

countermeasures $6,273,960.00

— Travis County Underage Drinking Prevention

— Brazos County Underage Drinking Enforcement

~ City of El Paso Underage Drinking Initiative

— MADD Community Action to reduce alcohol crashes in

Harris County

— San Antonio “Fiesta Safe, Drive Sober”

— Sherry Matthews Marketing Adult Drinker PI&E
= 100+ Law Enforcement Agencies funded for

Police Traffic Services $16,000,000.00

14



Motorcycle Safety

Texas Helmet Law

Per mile traveled, the number of deaths on motorcycles is about 20
times the number In cars.

Motorcycle Helmet Statue:

Title 7. Vehicles and Traffic. Subtitle G. Motorcycles and
All-Terrain Vehicles. Chapter 661. Protective Headgear for
Motorcycle Operators and passengers. Section 661.003.
Offenses Relating to Not Wearing Protective Headgear. :

"§a; A person commits an offense if the person:

"(1 o?erates or rides as a passenger on a motorcycle on

a public street or highway; and

« "(2) is not wearing protective headgear that meets safety
standards adopted by the department.

« "(b) A person commits an offense if the person carries on
a motorcycle on a public street or highway a passenger
who is not wearing grotective headgear that meets safety
standards adopted by the department.

Helmet Law (cont.)

FlNE: Mmuy:le?.aim.l;rml.znni
« "...(e) An offense i
under this section T
is a misdemeanor - H
punishable by a :

fine of not less
than $10 or more
than $50.”

W B
[_EX

635

15






MOVE OVER LAW
TRANSPORTATION CODE

§ 545.157. PASSING AUTHORIZED EMERGENCY VEHICLE. (a) On approaching a
stationary authorized emergency vehicle using visual signals that meet the requirements of
Sections 547.305 and 547.702, an operator, unless otherwise directed by a police officer,
shall:
(1) vacate the lane closest to the emergency vehicle when driving on a
highway with two or more lanes traveling in the direction of the emergency vehicle; or
(2) slow to a speed not to exceed:
(A) 20 miles per hour less than the posted speed limit when the posted
speed limit is 25 miles per hour or more; or
(B) five miles per hour when the posted speed limit is less than 25
miles per hour.
(b) A violation of this section is:
(1) a misdemeanor punishable under Section 542.401;
(2) a misdemeanor punishable by a fine of $500 if the violation results in
property damage; or
(3) a Class B misdemeanor if the violation results in bodily injury.
(c) If conduct constituting an offense under this section also constitutes an offense
under another section of this code or the Penal Code, the actor may be prosecuted under
either section or under both sections.

Added by Acts 2003, 78th Leg., ch. 327, § 2, eff. Sept. 1, 2003.
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SAFETY BELT LAWS
TRANSPORTATION CODE

§ 545.412. CHILD PASSENGER SAFETY SEAT SYSTEMS; OFFENSE. (a) A person
commits an offense if the person operates a passenger vehicle, transports a child who is
younger than five years of age and less than 36 inches in height, and does not keep the child
secured during the operation of the vehicle in a child passenger safety seat system according
to the instructions of the manufacturer of the safety seat system.

(b) An offense under this section is a misdemeanor punishable by a fine of not less
than $100 or more than $200.

(c) Itis a defense to prosecution under this section that the person was operating the
vehicle in an emergency or for a law enforcement purpose.

(d) Repealed by Acts 2003, 78th Leg., ch. 204, § 8.01.

(e) This section does not apply to a person:

(1) operating a vehicle transporting passengers for hire, including third-party
transport service providers when transporting clients pursuant to a contract to provide
nonemergency Medicaid transportation; or

(2) transporting a child in a vehicle in which all seating posmons equipped
with child passenger safety seat systems or safety belts are occupied.

(f) In this section:

(1) "Child passenger safety seat system" means an infant or child passenger
restraint system that meets the federal standards for crash-tested restraint systems as set by
the National Highway Traffic Safety Administration.

(2) "Passenger vehicle" means a passenger car, light truck, sport utility
vehicle, truck, or truck tractor.

(3) "Safety belt" means a lap belt and any shoulder straps included as original
equipment on or added to a vehicle.

(4) "Secured," in connection with use of a safety belt, means using the lap
belt and any shoulder straps according to the instructions of:

(A) the manufacturer of the vehicle, if the safety belt is original
equipment; or

(B) the manufacturer of the safety belt, if the safety belt has been
added to the vehicle.

' (g2) A judge, acting under Article 45.0511, Code of Criminal Procedure, who elects to
defer further proceedings and to place a defendant accused of a violation of this section on
probation under that article, in lieu of requiring the defendant to complete a driving safety
course approved by the Texas Education Agency, shall require the defendant to attend and
present proof that the defendant has successfully completed a specialized driving safety
course approved by the Texas Education Agency under the Texas Driver and Traffic Safety
Education Act (Article 4413(29c), Vemnon's Texas Civil Statutes) that includes four hours of
instruction that encourages the use of child passenger safety seat systems and the wearing of
seat belts and emphasizes:

(1) the effectiveness of child passenger safety seat systems and seat belts in
reducing the harm to children being transported in motor vehicles; and

(2) the requirements of this section and the penalty for noncompliance.

(h) Notwithstanding Section 542.402(a), a municipality or county, at the end of the
municipality's or county's fiscal year, shall send to the comptroller an amount equal to 50
percent of the fines collected by the municipalityzor the county for violations of this section.
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The comptroller shall deposit the amount received to the credit of the tertiary care fund for
use by trauma centers.

Acts 1995, 74th Leg., ch. 165, § 1, eff. Sept. 1, 1995. Amended by Acts 1997, 75th Leg., ch.
165, § 30.114(a), eff. Sept. 1, 1997; Acts 2001, 77th Leg., ch. 618, § 1, eff. Sept. 1, 2001,

- Acts 2001, 77th Leg., ch. 910, § 1, eff. Sept. 1, 2001; Acts 2001, 77th Leg., ch. 1042, § 1,

- eff. Sept. 1, 2001; Acts 2003, 78th Leg., ch. 204, § 8.01, eff. Sept. 1, 2003; Acts 2005, 79th
- Leg., ch. 913, § 1, 2, eff. Sept. 1, 2005.

§ 545.4121. DEFENSE; POSSESSION OF CHILD PASSENGER SAFETY SEAT
SYSTEM. (a) This section applies to an offense committed under Section 545.412.

(b) It is a defense to prosecution of an offense to which this section applies that the
defendant provides to the court evidence satisfactory to the court that the defendant possesses
an appropriate child passenger safety seat system for each child required to be secured in a
child passenger safety seat system under Section 545.412(a).

Added by Acts 2005, 79th Leg., ch. 913, § 3, eff. Sept. 1, 2005.

§ 545.413. SAFETY BELTS; OFFENSE. (a) A person commits an offense if the
person:

(1) is at least 15 years of age;

(2) is riding in the front seat of a passenger vehicle while the vehicle is being
operated;

(3) is occupying a seat that is equipped with a safety belt; and

(4) is not secured by a safety belt.

(b) A person commits an offense if the person:

(1) operates a passenger vehicle that is equipped with safety belts; and

(2) allows a child who is younger than 17 years of age and who is not
required to be secured in a child passenger safety seat system under Section 545.412(a) to
ride in the vehicle without requiring the child to be secured by a safety belt, prov1ded the
child is occupying a seat that is equipped with a safety belt.

, (c) A passenger vehicle or a seat in a passenger vehicle is considered to be equipped
. with a safety belt if the vehicle is required under Section 547.601 to be equipped with safety
belts.
(d) An offense under Subsection (a) is a misdemeanor punishable by a fine of not
. less than $25 or more than $50. An offense under Subsection (b) is a misdemeanor
* punishable by a fine of not less than $100 or more than $200.
(e) Itis a defense to prosecution under this section that:

(1) the person possesses a written statement from a licensed physician stating
that for a medical reason the person should not wear a safety belt;

(2) the person presents to the court, not later than the 10th day after the date
of the offense, a statement from a licensed physician stating that for a medical reason the
person should not wear a safety belt;

(3) the person is employed by the United States Postal Service and
performing a duty for that agency that requires the operator to service postal boxes from a
vehicle or that requires frequent entry into and exit from a vehicle;

3
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(4) the person is engaged in the actual delivery of newspapers from a vehicle
or is performing newspaper delivery duties that require frequent entry into and exit from a
vehicle; .

(5) the person is employed by a public or private utility company and is
engaged in the reading of meters or performing a similar duty for that company requiring the
operator to frequently enter into and exit from a vehicle; or

(6) The person is operating a commercial vehicle registered as a farm vehicle
under the provisions of Section 502.163 that does not have a gross weight, registered weight,
or gross weight rating of 48,000 pounds or more.

(f) The department shall develop and implement an educational program to
encourage the wearing of safety belts and to emphasize:

(1) the effectiveness of safety belts and other restraint devices in reducing the
risk of harm to passengers in motor vehicles; and

(2) the requirements of this section and the penalty for noncomphance.

(g) Repealed by Acts 2003, 78th Leg., ch. 204, § 8.01.

(h) In this section, "passenger vehicle," "safety belt," and "secured" have the
meanings assigned by Section 545.412. '

(1) A judge, acting under Article 45.0511, Code of Criminal Procedure, who elects to
defer further proceedings and to place a defendant accused of a violation of Subsection (b) on
probation under that article, in lieu of requiring the defendant to complete a driving safety
course approved by the Texas Education Agency, shall require the defendant to attend and
present proof that the defendant has successfully completed a specialized driving safety
course approved by the Texas Education Agency under the Texas Driver and Traffic Safety
Education Act (Article 4413(29c), Vernon's Texas Civil Statutes) that includes four hours of
instruction that encourages the use of child passenger safety seat systems and the wearing of
seat belts and emphasizes:

(1) the effectiveness of child passenger safety seat systems and seat belts in
reducing the harm to children being transported in motor vehicles; and

(2) the requirements of this section and the penalty for noncompliance.

(j) Notwithstanding Section 542.402(a), a municipality or county, at the end of the
municipality's or county's fiscal year, shall send to the comptroller an amount equal to 50
percent of the fines collected by the municipality or the county for violations of
Subsection (b) of this section. The comptroller shall deposit the amount received to the
credit of the tertiary care fund for use by trauma centers.

Acts 1995, 74th Leg., ch. 165, § 1, eff. Sept. 1, 1995. Amended by Acts 1997, 75th Leg., ch.
165, § 30.115(a), eff. Sept. 1, 1997; Acts 1999, 76th Leg., ch. 316, § 1, eff. Sept. 1, 1999;
Acts 1999, 76th Leg., ch. 515, § 1, eff. Sept. 1, 1999; Acts 2001, 77th Leg., ch. 618, § 2, eff.
Sept. 1, 2001; Acts 2001, 77th Leg., ch. 910, § 2, eff. Sept. 1, 2001; Acts 2001, 77th Leg.,
ch. 1042, § 2, eff. Sept. 1, 2001; Acts 2003, 78th Leg., ch. 204, § 8.01, eff. Sept. 1, 2003;
Acts 2003, 78th Leg., ch. 431, § 1, eff. Sept. 1, 2003; Acts 2005, 79th Leg., ch. 913, § 4, eff.
Sept. 1, 2005.
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Back Seat

ADULTS (17 and over) No violation

X

SAFETY BELT LAWS

CHILDREN (5-16) $100 - $200 fine to driver
CHILDREN (under age 5 and under 36 inches tall) $100 - $200 fine to driver

Front Passenger’s Seat

Driver’s Seat
DRIVER (over 15) $25 - $50 fine

ADULTS (17 and over) $25 - $50 to offender
ADULTS (15 and under 17) $25 - $50 to offender or driver

CHILDREN (5-16) $100 - $200 to driver

CHILDREN (under age 5 and under 36 inches tall) $100 - $200 to driver

Child in
safety seats

Child in seat belts

‘Adults in seat belts

Pick-up trucks
and trailers

Safety Belt Laws
Effective September 1, 2005

A child under 5 years old and less than 36 inches tall
must be restrained in a child passenger safety seat in
accordance with the manufacturer’s instructions.

A child age 5 and younger than age 17 must be
restrained in a seat belt regardless of position in the
vehicle.

A person must be restrained in a seat belt if seated in
the front seat. Adults (af least age 17) seated in the back
seat are not required to be restrained in a seat belt.

A child under age 18 cannot ride in the open bed of
a pick-up truck or trailer on a public road.
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Passenger Safety Seat System and Safety Belt
Effective on Offenses Committed on or after September 1, 2005

child Child not in
1 . passenger front and passenger safety | minimum $100
. driver safety seat back seats seat system maximum $200 yes no yes
system C
| atotvboi | fontand | Childnotin | minimum $100 .
1 Tiver ty be back seats safety belt maximum $200 ¥ no yes
Passenger not minimum $25
person safety belt front seat weaxill:gl tsafety maximum $50 no no yes
e
Driver not P
. . . minimum $25
driver safety belt -front seat wean;:sl tsafety maximum $50 no yes yes
Driver not -
. . minimum $25
driver safety belt front seat weangsl tsafety maximum $50 no yes yes
Definitions

Child passenger safety seat system means an infant or child passenger restraint system that meets the federal standards
for crash-tested restraint systems as-set by the National Highway Traffic Safety Administration.

Passenger vehicle means a passenger car, light truck, sport utility vehicle, truck, or truck tractor. (“Passenger car”
means a motor vehicle, other than a motorcycle, used to transport persons and designed to accommodate 10 or fewer
passengers, including the operator. “Light truck” means a truck, including a pickup truck, panel delivery truck, or
carryall truck, that has a manufacturer’s carrying capacity of 2,000 pounds or less. Since “sport utility vehicle” is not
specifically defined, look to the definition of passenger vehicle. “Truck™ means a motor vehicle designed, used, or
maintained primarily to transport property. “Truck tractor” means a motor vehicle designed and used primarily to draw
another vehicle but not constructed to carry a load other than a part of the weight of the other vehicle and its load.
“Motor vehicle” means a self-propelled vehicle or a vehicle that is propelled by electric power from overhead trolley
wires. Section 541.201, T.C.)

Safety belt means a lap belt and any shoulder straps included as original equipment on or added to a vehicle.

Secured in connection with use of a safety belt means using the lap belt and any shoulder straps according to the
manufacturer of the vehicle, if the safety belt is original equipment; or the manufacturer of the safety belt, if the safety
belt has been added to the vehicle.

Section 545.412, T.C., does not apply to:

A person operating a vehicle transporting passengers for hire; or : *
A person transporting a child in a vehicle in which all seating positions equipped with child passenger safety seat
systems or safety belts are occupied.

« Defenses to the prosecution under Section 545.413, T.C.

The person possesses a written statement from a licensed physician stating that for a medical reason the person should
not wear a safety belt;

The person presents to the court, not later than the 10th day after the date of the offense, a statement from a licensed
physician stating that for a medical reason the person should not wear a safety belt; '
The person is employed by the United States Postal Service and performs a duty for that agency that requires the
operator to service postal boxes from a vehicle or that requires frequent entry into and exit from a vehicle;

The person is engaged in the actual delivery of newspapers from a vehicle or is performing newspaper delivery duties
that require frequent entry into and exit from a vehicle;

The person is employed by a public or private utility company and is engaged in the reading of meters or performing a
similar duty for that company requiring the operator to frequently enter into and exit from a vehicle; or

The person is operating a commercial vehicle registered as a farm vehicle under the provisions of Section 502.163,
T.C., that does not have a gross weight, registered weight, or gross weight rating of 48,000 pounds or more. (Section
502.163, T.C., provides for a fee for commercial motor vehicle used primarily for farm purposes.)

Amount Due the State

Fifty percent of the fines for convictions for not securing a child in a passenger safety seat system or a safety belt ($100
to $200 penalty range) must be remitted to the State Comptroller at the end of the city’s fiscal year.

Court costs must be remitted quarterly.
6
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ALCOHOL OFFENSES BY A MINOR
ALCOHOLIC BEVERAGE CODE

§ 106.02. PURCHASE OF ALCOHOL BY A MINOR. (a) A minor commits an offense if
the minor purchases an alcoholic beverage. A minor does not commit an offense if the minor
purchases an alcoholic beverage under the immediate supervision of a commissioned peace
officer engaged in enforcing the provisions of this code.

(b) An offense under this section is punishable as provided by Section 106.071.

Acts 1977, 65th Leg., p- 513, ch. 194, § 1, eff. Sept. 1, 1977. Amended by Acts 1991, 72nd
Leg., ch. 163, § 1, eff. Sept. 1, 1991; Acts 1993, 73rd Leg., ch. 934, § 75, eff. Sept. 1, 1993;
Acts 1997, 75th Leg.,ch. 1013, § 1, eff. Sept. 1, 1997; Acts 1997, 75th Leg., ch. 1139, § 1,
eff. June 19, 1997.

§ 106.025. ATTEMPT TO PURCHASE ALCOHOL BY A MINOR. (a) A minor
commits an offense if, with specific intent to commit an offense under Section 106.02 of this
code, the minor does an act amounting to more than mere preparation that tends but fails to
effect the commission of the offense intended. :

(b) An offense under this section is punishable as provided by Section 106.071.

Added by Acts 1993, 73rd Leg., ch. 934, § 76, eff. Sept. 1, 1993. Amended by Acts 1997,
75th Leg., ch. 1013, § 2, eff. Sept. 1, 1997.

§ 106.04. CONSUMPTION OF ALCOHOL BY A MINOR. (a) A minor commits an
offense if he consumes an alcoholic beverage.

(b) It is an affirmative defense to prosecution under this section that the alcoholic
beverage was consumed in the visible presence of the minor's adult parent, guardian, or
spouse.

(c) An offense under this section is punishable as provided by Section 106.071.

(d) A minor who commits an offensé under this section and who has beén previously
. convicted twice or more of offenses under this section is not eligible for deferred disposition.

. For the purposes of this subsection:

(1) an adjudication under Title 3, Family Code, that the minor engaged in
conduct described by this section is considered a conviction of an offense under this section;
and

(2) an order of deferred disposition for an offense alleged under this section is
considered a conviction of an offense under this section.

Acts 1977, 65th Leg., p. 514, ch. 194, § 1, eff. Sept. 1, 1977. Amended by Acts 1991, 72nd

Leg., ch. 163, § 2, eff. Sept. 1, 1991; Acts 1993, 73rd Leg., ch. 934, § 77, eff. Sept. 1, 1993;
Acts 1997, 75th Leg., ch. 1013, § 4, eff. Sept. 1, 1997; Acts 1999, 76th Leg., ch. 1207, § 1,

" eff. Sept. 1, 1999.
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§ 106.041. DRIVING UNDER THE INFLUENCE OF ALCOHOL BY MINOR. (a)
A minor commits an offense if the minor operates a motor vehicle in a public place while
having any detectable amount of alcohol in the minor's system.

(b) Except as provided by Subsection (c), an offense under this section is a Class C
misdemeanor.

(c) If it is shown at the trial of the defendant that the defendant is a minor who is not
a child and who has been previously convicted at least twice of an offense under this section,
the offense is punishable by: ' :

(1) a fine of not less than $500 or more than $2,000;
(2) confinement in jail for a term not to exceed 180 days; or
(3) both the fine and confinement.
(d) In addition to any fine and any order issued under Section 106.115, the court shall
order a minor convicted of an offense under this section to perform community service for:
(1) not less than 20 or more than 40 hours, if the minor has not been
previously convicted of an offense under this section; or
(2) not less than 40 or more than 60 hours, if the minor has been previously
convicted of an offense under this section.

(¢) Community service ordered under this sectior must be related to education about
or prevention of misuse of alcohol.

(f) A minor who commits an offense under this section and who has been previously
convicted twice or more of offenses under this section is not eligible for deferred disposition
or deferred adjudication.

(g) An offense under this section is not a lesser included offense under Section 49.04,
Penal Code. '

(h) For the purpose of determining whether a minor has been previously convicted of
an offense under this section:

(1) an adjudication under Title 3, Family Code, that the minor engaged in
conduct described by this section is considered a conviction under this section; and

'(2) an order of deferred disposition for an offense alleged under this section is
considered a conviction of an offense under this section.

(i) A peace officer who is charging a minor with committing an offense under this
section is not required to take the minor into custody but may issue a citation to the minor
that contains written notice of the time and place the minor must appear before a'magistrate,
the name and address of the minor charged, and the offense charged.

() In this section:

(1) "Child" has the meaning assigned by Section 51.02, Family Code.

(2) "Motor vehicle" has the meaning assigned by Section 32.34(a), Penal
Code.

(3) "Public place" has the meaning assigned by Section 1.07, Penal Code.

Added by Acts 1997, 75th Leg., ch. 1013, § 5, eff. Sept. 1, 1997. Amended by Acts 1999,
76th Leg., ch. 1207, § 2, eff. Sept. 1, 1999; Acts 2005, 79th Leg., ch. 949, § 29, eff. Sept. 1,
2005.

§ 106.05. POSSESSION OF ALCOHOL BY A MINOR. (a) Except as provided in
Subsection (b) of this section, a minor commits an offense if he possesses an alcoholic
beverage.

(b) A minor may possess an alcoholic begerage:
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(1) while in the course and scope of the minor's employment if the minor is
an employee of a licensee or permittee and the employment is not prohibited by this code;

(2) if the minor is in the visible presence of his adult parent, guardian, or
spouse, or other adult to whom the minor has been committed by a court; or

(3) if the minor is under the immediate supervision of a commissioned peace
- officer engaged in enforcing the provisions of this code.
(c) An offense under this section is punishable as provided by Section 106.071.

Acts 1977, 65th Leg., p. 514, ch. 194, § 1, eff. Sept. 1, 1977. Amended by Acts 1979, 66th
Leg., p- 1973, ch. 777, § 21, eff. Aug. 27, 1979; Acts 1991, 72nd Leg., ch. 163, § 3, eff.
Sept. 1, 1991; Acts 1993, 73rd Leg., ch. 934, § 78, eff. Sept. 1, 1993; Acts 1997, 75th Leg.,
ch. 1013, § 6, eff. Sept. 1, 1997; Acts 1997, 75th Leg., ch. 1139, § 2, eff. June 19, 1997.

§ 106.07. MISREPRESENTATION OF AGE BY A MINOR. (a) A minor commits
an offense if he falsely states that he is 21 years of age or older or presents any document that
indicates he is 21 years of age or older to a person engaged in selling or serving alcoholic
beverages. ‘

(b) An offense under this section is punishable as provided by Section 106.071.

Acts 1977, 65th Leg., p. 514, ch. 194, § 1, eff. Sept. 1, 1977. Amended by Acts 1981, 67th
Leg., p- 257, ch. 107, § 10, eff. Sept. 1, 1981; Acts 1985, 69th Leg., ch. 285, § 10, eff. Sept.
1, 1986; Acts 1985, 69th Leg., ch. 462, § 11, eff. Sept. 1, 1986; Acts 1997, 75th Leg., ch.
1013, § 8, eff. Sept. 1, 1997.
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TEXAS HELMET LAW
TRANSPORTATION CODE

§ 661.001. DEFINITIONS. In this chapter:

(1) "Motorcycle" means a motor vehicle designed to propel itself with not
more than three wheels in contact with the ground, and having a saddle for the use of the
rider. The term does not include a tractor or a three-wheeled vehicle equipped with a cab,
seat, and seat belt and designed to contain the operator in the cab. '

(2) "Department” means the Department of Public Safety.

Acts 1995, 74th Leg., ch. 165, § 1, eff. Sept. 1, 1995.

§ 661.002. DEPARTMENT TO PRESCRIBE MINIMUM SAFETY STANDARDS
FOR PROTECTIVE HEADGEAR. (a) To provide for the safety and welfare of motorcycle
operators and passengers, the department shall prescribe minimum safety standards for
protective headgear used by motorcyclists in this state.

(b) The department may adopt any part or all of the American National Standards
Institute's standards for protective headgear for vehicular users.

(c) On request of a manufacturer of protective headgear, the department shall make
the safety standards prescribed by the department available to the manufacturer.

Acts 1995, 74th Leg., ch. 165, § 1, eff. Sept. 1, 1995.

§ 661.003. OFFENSES RELATING TO NOT WEARING PROTECTIVE
HEADGEAR. (a) A person commits an offense if the person:

(1) operates or rides as a passenger on a motorcycle on a public street or
highway; and

(2) is not wearing protective headgear that meets safety standards adopted by
the department.

(b) A person commits an offense if the person carries on a motorcycle o a public
. street or highway a passenger who is not wearing protective headgear that meets safety

. standards adopted by the department.

(c) It is an exception to the application of Subsection (a) or (b) that at the time the
offense was committed, the person required to wear protective headgear was at least 21 years
old and had successfully completed a motorcycle operator training and safety course under
Chapter 662 or was covered by a health insurance plan providing the person with at least
$10,000 in medical benefits for injuries incurred as a result of an accident while operating or
riding on a motorcycle. A peace officer may not arrest a person or issue a citation to a person
for a violation of Subsection (a) or (b) if the person required to wear protective headgear is at
least 21 years of age and presents evidence sufficient to show that the person required to
wear protective headgear has successfully completed a motorcycle operator training and
safety course or is covered by a health insurance plan as described by this subsection.

(d) The department shall issue a sticker to a person who:

(1) is at least 21 years old,
(2) applies to the department on a form provided by the department;

10
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(3) provides the department with evidence satisfactory to the department
showing that the person:

(A) is the owner of a motorcycle that is currently registered in this
state; and
‘ (B) has successfully completed the training and safety course
described by Subsection (¢) or has the insurance coverage described by that subsection; and

(4) pays a fee of $5 for the sticker.

(e) A person may apply to the department for a sticker for each motorcycle owned by
the applicant.

(f) A sticker issued by the department under Subsection (d) expires on the third
anniversary of the date of issuance.

(g) A person operating or riding as a passenger on a motorcycle that displays on the
license plate of the motorcycle or the license plate mounting bracket a sticker issued by the
department under Subsection (d) is presumed to have successfully completed the training and
safety course described by Subsection (c) or to have the insurance coverage described by that
subsection.

(h) An offense under this section is a misdemeanor punishable by a fine of not less
than $10 or more than $50.

(1) In this section, "health insurance plan" means an individual, group, blanket, or
franchise insurance policy, insurance agreement, evidence of coverage, group hospital
services contract, health maintenance organization membership, or employee benefit plan
that provides benefits for health care services or for medical or surgical expenses incurred as
a result of an accident.

Acts 1995, 74th Leg., ch. 165, § 1, eff. Sept. 1, 1995. Amended by Acts 1997, 75th Leg., ch.
165, § 30.154(a), eff. Sept. 1, 1997; Acts 1997, 75th Leg., ch. 1156, § 3, eff. Sept. 1, 1997,
Acts 1999, 76th Leg., ch. 62, § 17.36, eff. Sept. 1, 1999; Acts 2001, 77th Leg., ch. 657, § 1,
eff. Sept. 1, 2001.

§ 661.004. AUTHORITY OF PEACE OFFICER TO INSPECT PROTECTIVE
HEADGEAR. Any peace officer may stop and detain a person who is a motorcycle operator
or passenger to inspect the person's protective headgear for compliance with the safety
standards prescribed by the department.

Acts 1995, 74th Leg., ch. 165, § 1, eff. Sept. 1, 1995.
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Working Through the
JNA Process

Presented by Pat Riffel , CMCC,
Court Administrator, Pearland

- What IS “JNA™?

m Juvenile Now Adult- the scenario that
arises when a child commits a crime
and is either unadjudicated because the
child failed to appear or adjudicated but
the child defaulted in payment.of fine or
violated a court order and the child is
now an adult.

Problems Going Into the 78
Legislature (2003)

= No uniformity in enforcement of JNA
- Chapter 45 did not accommodate JNA problems

= Increase in municipal court cases involving
children

= Birthday warrants galore- frustration and
controversy

= Solution: Draft legislation targeting the
problem— HB 2319 is born...




What is a birthday warrant? It's the practice of
waiting until a child turns 17 and then arresting
him or committing him to jail on a capias pro fine.

here is NO statutory authority for this practice! If
there are old cases pending in your court that
have birthday warrants pending, RECALL the
warrants immediately and follow the procedure
outlined in this presentation.

Notice of Continuing Obligation
to Provide Court with Address

® Anytime charges are filed against a juvenile—
m Juvenile and their parents MUST be afforded
Notice of Continuing Obligation to Provide
Court with Address

m Must be provided address w/i 7 days of
moving

m Obligation doesn’t end until final disposition of
case

What Should Notice Say?

m Track language of CCP 45.057

» -A child and parent required to appear before
the court have an obligation to provide the
court in writing with the current address and
residence of the child. The obligation does
not end when the child reaches age 17. On
or before the seventh day after the date the
child or parent changes residence, the child
or parent shall notify the court of the current
address in the manner directed by the court.
(continued)




Language Continued

m A violation of this subsection may result
in arrest and is a Class C Misdemeanor.
The obligation to provide notice
terminates on discharge and
satisfaction of the judgment or final
disposition not requiring a finding of
guilt”

HOW TO PROVIDE NOTICE

m How Can Notice be Provided?
- On the citation
— By court during initial appearance

— By a peace officer arresting and releasing
pursuant to non-secure custody order

— Parental Summons
— Reference Sheet

- Question:

- Can both a parent and child be
charged with a failure to provide a
new address




PARENTAL SUMMONS

m Parental Summons is required

m Must be signed by judge, served by
peace officer

m Must specifically name parent/guardian
m Must contain warning that failure to
attend by parent is Class C

m May charge $35 service fee on
conviction

Appearance

m After parental summons..

— Parent and child appear in open court

* Notification of continuing obligation to provide
address...

* Rights explained, plea entered
— Child appears without parent

» Parental presence may be waived if parent
summoned—Must use due diligence

Question:

Is a parent required to be present if
the child has an attorney?




A Note on Parental Appearance

m Remember the definition of “parent’- it's not
just mom and dad anymore
45.057 (a)(3) “Parent—includes a person
standing in parental relation, managing
conservatorship or custodian”
m But...can it be grandma who baby-sits the
kids once a week?
— Why or why not?
— What factors might be relevant in deciding
whether someone is a “parent’?

FTA SCENERIO
Child/Parent Fail to Appear

u Methods of contact to compel appearance:
~ Courtesy notices
— Phone calls
— Summons for parents

+ All methods should contain notice of continuing
obligation to provide notice of address change

» Document everything!!

m Court may order suspension/denial of child’s DL- clerk
should notify DPS of order

Child/Parent Fail to Appear {continued)
Non-Secure Custody Warrant

m Municipal Courts cannot order a child into
B secure custody

%+ - m Municipal Courts can order child into non-
secure custody

— Different colored paper can be used for non-

secure custody orders (to avoid confusion with
warrants)

— School round-ups may be used to collect
numerous children at once




Child/Parent Fail to Appear (continued)

QUESTIONS

m |s this a non-secure custody place?
- Holding cell?
— Interrogation room?
- Juvenile processing office?
— Lobby?
m |s this non-secure custody?
— Handcuffing a child to a chair?

— Transporting a child in a cop car to a non-
secured custody place?

Child Turns 17

NOW WHAT?

Court may issue a notice of continuing obligation
to appear
a First, court must have
— Used all available procedures under Chapter 45 to
compel appearance -
= Service by peace officer (mail/personal service)

— $35 fee must be assessed for service upon
conviction

» Statutorily required language: 45.060(d), C.C.P.

45.060, C.C.P.
Required Warning

"WARNING: COURT RECORDS REVEAL THAT
BEFORE YOUR 17TH BIRTHDAY YOU WERE
ACCUSED OF A CRIMINAL OFFENSE AND HAVE
FAILED TO MAKE AN APPEARANCE OR ENTER A
PLEA IN THIS MATTER. AS AN ADULT, YOU ARE
NOTIFIED THAT YOU HAVE A CONTINUING
OBLIGATION TO APPEAR IN THIS CASE. FAILURE
TO APPEAR AS REQUIRED BY THIS NOTICE MAY
BE AN ADDITIONAL CRIMINAL OFFENSE AND
RESULT IN A WARRANT BEING ISSUED FOR
YOUR ARREST." ‘




JNA Fails to Appear (continued)

If JNA appears, take pleas on all

charges o

If JNA doesn’t appear:

— Prosecutor files complaint for violation of
continuing obligation to appear (Class
€)

- Affirmative defense: lack of notice of
continuing obligation 45.057(h), C.C.P.

— Follow all normal arrest warrant
procedures fo issue warrant on current
charge (not levied against a juvenile)

Question:

Why can a JNA be charged with the
underlying offense, “Violation of
Promise to Appear, and “Violation of
Continuing Obligation to Appear?”

Failure to Pay Scenerio

m Child appears with parent
m Child convicted -

m Child fails to pay or perform community
service, or violates other court order




Contempt

m Defendant is in contempt of court for
failing to comply with order

= For JNAs, Court must hold a contempt
hearing before issuing a capias pro fine

Contempt (continued)

Contempt hearing:

— Clerk prepares notice and mails regular mail to

address on file.

— Court holds contempt hearing

» Child/JNA need not show for hearing to be
held

* Parents must be summoned for contempt
hearing if child is under 17.

-

Contempt (continued)

m Court can

- Transfer the child to juvenile court for a contempt
hearing if the offender is under 17; or

— Retain jurisdiction
u [f retain jurisdiction
— Fine not to exceed $500 and/or DL suspension or
denial may be ordered
— A hearing must be held before sanctions can be
imposed- they are the punishment for being held
in contempt!




JNA Capias Pro Fine

= Child fails to pay a fine then turns age 17, the
court may issue a capias pro fine

= however,...

JNA Capias Pro Fine (continued)

= The judge must make following determinations:
— Person is age 17 or older
— Issuance of capias pro fine is justified based
on the considerations of:
= Sophistication/maturity of JNA (noted when
defendant appeared in court)
« Criminal record/history of defendant
- Reasonable likelihood of bringing about
discharge of judgment by other procedures
— Court has proceeded under 45.050, C.C.P.
(contempt) first

—JNA Capias Pro Fine (continued)

m If court issues capias pro fine, clerk
prepares it and gives it to judge to sign
& issue

m If court does not issue the capias pro
fine, court may direct non-secure
custody warrant be issued or courtesy
notice be mailed.




Things to Remember

m Document everything
m Become familiar with JNA Forms
m Make sure to:
— Give notice of obligation to keep address
current— start early
— Give notice of continuing obligation to
appear (after 17)
m Follow procedural steps- they're there
for a reason! Follow the checklist.
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CHECKLIST FOR PROCESSING JNA
Checklist #1

Citation or complaint filed with court. (Arts. 27.14, 45.018, and 45.019, C.C.P.)

O Clerk or judge accepts citation or complaint. Case filed. Citation should contain
notice of defendant’s continuing obligation to notify the court of any change of
address within seven days of moving. (Art. 45.057(h), C.C.P.)

O Citation or complaint entered on docket. (Art. 45.017, C.C.P.)

a

Case file prepared.

O Court issues summons for parent to appear with child. (Arts. 45.0215 and 45.057,
C.CP.):

Judge must endorse summons. (Art. 45.057(e), C.C.P)
Summons must be served by a peace officer. (Art. 45.202, C.C.P.)

Summons must name parent/guardian by name, not just refer to “Parents of...”

0D 0D 0 DO

Summons must include a warning that failure of parent to appear may result in
arrest and is a Class C misdemeanor. (45.0215(d), C.C.P.)

o Summons or any courtesy notice should contain notice of child and parent’s
continuing obligation to provide notice of change of address.

o Parental presence required even if counsel represents child.
O Parent and child appear. See Checklist #2.
O Parent and child fail to appear. See Checklist #5.
O Child appears without parent. See Checklist #6.

Checklist #2

Parent and child appear in open court.

O Court notifies parent and child in writing of continuing obligation to give written
notice of current address. (Art. 45.057, C.C.P.) Court should provide a copy of
Subsections (h) and (i) of Article 45.057, C.C.P.

O Court explains rights, charge(s), pleas, and penalties. Court makes sure child
understands consequences of each plea.

O Court should make notes on child’s sophistication and maturity at time of appearance
and file notes with case.

O Child (defendant) enters a plea.
O Child enters a not guilty plea. Trial held and punishment assessed.
a If child fails to pay a fine assessed, see Checklist #7

Course Material 06/07 Programs 1 Juvenile Accountability Procedures



a If child fails to pay a fine assessed and then turns age 17, see Checklist #8
a If child complies with punishment imposed, case is archived
O Child enters a guilty or nolo contendere plea. Punishment assessed.

o If child fails to pay a fine assessed or violates a court order, see Checklist
#7

o If child fails to pay a fine assessed or violates a court order and then turns
age 17, see Checklist #7 and #8

a Ifchild is adjudicated before turning age 17 and then fails to pay a fine
assessed or violates a court order after turning age 17, see Checklists #7
and #8

Checklist #3

Guilty or nolo contendere plea.

O Child in presence of parent in open court enters a plea of guilty or nolo contendere.
Court may listen to any circumstances that might mitigate amount of fine.

Court assesses punishment (fine and any sanctions allowed or required).

Oo0oag

Court may grant DSC or deferred, if applicable.

O Under DSC or deferred, child’s case is treated as an adult case for dismissal and
revocation.

O

Court determines child’s ability to pay.

O Court may require child to perform community service to discharge fine and
costs.

Judge enters (signs) judgment.

Clerk enters judgment in docket.

Case monitored for any type of compliance.

If child fails to pay, see Checklist # 7.

If child fails to pay and then turns age 17, see Checklists # 7 and # 8.

Ooo0ooaoano

If child complies, case archived.

Checklist #4

Child in presence of parent in open court pleads not guilty. Trial scheduled and child and
parent are given notice of date and time of trial. Defendant has right to a jury trial or may opt
for a trial before the judge.

Course Material 06/07 Programs 2 Juvenile Accountability Procedures



[0 On date of trial, child and parent appear. (Parent may not represent child unless the
parent is an attorney.)

O Trial is in open court.
Trial proceeds as any other trial.

If child found not guilty, the child is released without any liability.

Oo0oao

If child found guilty, judge renders judgment and assesses punishment. (If jury
trial, jury might assess punishment if requested by defendant before the jury trial
began.)

O Court may grant DSC or deferred, if applicable.

O Under DSC or deferred, child’s case is treated as an adult case for
dismissal and revocation.

Judge enters (signs) judgment.
Clerk enters judgment in docket.
Case monitored for any type of compliance with sanctions required.

If child fails to pay or violates a court order, see Checklist #7.

OoO0oOoo0oa0o

If child fails to pay or violates a court order and then turns age 17, see Checklists # 7
and # 8.

If child is adjudicated before turning age 17 and then fails to pay or violates a court
order after turning age 17, see checklists # 7 and # 8.

O

O - If child complies, case archived.

Checklist #5

After being properly notified (summons) by the court, the parent and child fail to appear.

O Court may order the suspension or denial of child’s driver’s license.

O Clerk notifies the Texas Department of Public Safety (DPS) of the court’s order.
(Secs. 521.201 and 521.294, T.C.)

O Court uses several different methods of contacting parents and child to compel
appearance in court. (Court should use the following methods to secure child and
parent’s appearance: courtesy notices, telephone calls, and summons for parent. All
methods should contain a message about the parent and child’s continuing obligation
to notify the court within seven days of moving of the change of address and a copy
of Subsection (h) and (i) of Article 45.057, C.C.P. The court should retain
documentation of all contacts, attempted contacts, and copies of notices and orders to
the defendant. If the child fails to appear, the court may use a nonsecure custody
warrant to secure the child’s appearance. Before court may proceed under Article
45.060, C.C.P., the court must have used all available procedures in Chapter 45 to
secure the appearance of the child.)
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O If child appears, see Checklist # 2.

O If the court is unable to secure the appearance of the child and then the child turns age
17:

O Court issues a notice of continuing obligation to appear by personal service or by
mail to the last known address and residence of the individual. Notice contains an
order to appear. (Art. 45.060, C.C.P.)

O Notice given to peace officer to serve either in person or by mail at the last
known address on file with the court.

O Peace officer serves notice. (If defendant is convicted and peace officer
served notice, court must assess, $35 fee under Article 102.011, C.C.P.)

O Child now an adult appears.

O Court should require a plea on all charges including offenses committed as a
child.

O If defendant’s plea is not guilty and the defendant is found not guilty, defendant is
released without any liability.

O If defendant is convicted, punishment is assessed by the court or by jury.

O If applicable, court notifies the Texas Department of Public Safety of the
conviction.

O If defendant complies, case archived.
O If defendant fails to comply, see Checklists # 7 and # 8.
O Child now an adult fails to appear.

O Prosecutor files complaint for violation of continuing obligation to appear. (Court
must have used all available procedures to secure the presence of the defendant.)
(Article 45.060, C.C.P.)

O Probable cause affidavit prepared and sworn.

O Clerks can more easily create a probable cause affidavit by carefully
documenting all aspects of the JNA’s case (saving courtesy letters, keeping a
call log).

O Clerk prepares warrant of arrest.
O Judge reviews case and probable cause.

O If probable cause sufficient, judge issues warrant of arrest for violation of
continuing obligation to appear.

O Warrant given to marshal, warrant officer, or police department to serve.
O Defendant arrested.

O Court should require a plea on all charges including offenses committed as a
child. Court should document sophistication and maturity of defendant. (It is an
affirmative defense to prosecution if child did not receive notice of obligation to
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notify the court in writing of current address under Article 45.057, C.C.P. or did
not receive notice of order to appear under Article 45.060, C.C.P.) (Art. 45.060,
C.C.p)

O Courts are advised not to recall the non-secure custody order, to guard against
instances where INA post bond and leaves before he is brought before a judge
to plea on all charges.

O If defendant fails to pay the fine or comply with a court order, court may issue a
capias pro fine for violation of continuing obligation to appear. For offenses that
occurred while the defendant was under the age of 17, see Checklists # 7 and # 8.

O If defendant complies, case archived.

Checklist #6

Child appears in open court without a parent.

O Court determines diligence used by court to compel presence of parents. Courts
should carefully document their efforts.

O If court determines that diligence was used (summons, courtesy notices, and
telephone contact), the court may waive presence of parent and proceed.
(45.0215(b), C.C.P.)

O Proceed under Checklist #2.

O If court determines that there was not sufficient diligence used, the court
continues the case so that the court may secure the presence of the parent.

O Court determines that it has correct address, telephone, and names of
parent(s) and orders court staff to continue to attempt to locate the parents
and notify them of their obligations and required appearance with their child.

O Court gives child notice of time and date of next appearance.

Checklist #7

The following procedures apply in the following cases: child fails to pay or violates a court
order after being adjudicated in open court in presence of parents (unless waived); or child
was adjudicated before turning age 17, but fails to pay fine or violates court order after
turning age 17.

O Court orders that child or INA be notified of a contempt show cause hearing. (Art.
45.050,C.C.P))

O Clerk prepares notice and mails (regular mail) it to the address on file. (Art. 45.050,
C.C.P).
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O Court may refer child to juvenile court for contempt. Municipal court keeps
jurisdiction of the underlying case. Municipal court just refers the contempt case to
the juvenile court. (Court may not refer JNA to juvenile court.)

O Court may retain jurisdiction, conduct a hearing and provide child or JNA with an
opportunity to be heard. (If a child engaged in conduct that constituted contempt of a
court order but proceedings could not be held before the person’s 17™ birthday, the
court may still proceed under Article 45.050, C.C.P. The court, however, could not
refer the case to juvenile court, as the juvenile court lost jurisdiction over the child
when they turned 17.)

O If child or JNA appears, court hears testimony about why child failed to pay and
makes determination of how defendant will dispose of case.

O If court holds the child or JNA in contempt of a municipal court order after a
contempt hearing, the court may order either or both of the following:

[0 That contemnor pay a fine not to exceed $500; and/or

O That Texas Department of Public Safety (DPS) deny issuance of or suspend
the contemnor’s driver’s license.

O Clerk notifies DPS of the order of suspension or denial of the
defendant’s driver’ license. (When the defendant fully complies, the
court must notify DPS of the compliance.)

O If child fails to appear, court may still determine whether to refer the child to the
juvenile court or retain jurisdiction. It is not required that child attend contempt
hearing, only that he or she is given notice of the hearing.

O If child now adult fails to appear and court retains jurisdiction, the court may find
the defendant in contempt and order one or both of the above noted sanctions.

Checklist # 8

Child fails to pay and then turns age 17.

O Court must make following findings:
O That person is age 17 or older.

O The issuance of capias pro fine is justified based upon the following
considerations:

O The sophistication and maturity of defendant. (Court should refer to notes in
case on sophistication and maturity that were made when defendant appeared
in court. See Checklist #2.) :

O The criminal record and history of defendant. (Court may consider records of
court and history of defendant in court. The court may consider the
defendant’s driving record and criminal history.)
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O The reasonable likelihood of bringing about the discharge of judgment by
other procedures.

O That the court has proceeded under Article 45.050, C.C.P. See Checklist # 7.
O After court makes findings, court determines whether to issue the capias pro fine.

O If court decides to issue the capias pro fine, the clerk prepares it and gives it
to the judge to sign and issue.

O The clerk coordinates service with the marshal, warrant officer, or police
department.

O If court decides not issue the capias pro fine, the court may direct that a
nonsecure custody warrant be issued or a courtesy notice be mailed. Clerk
should also attempt to telephone the defendant and the police department
should investigate to find more information on locating the defendant.

Note: What about so-called “birthday warrants” (waiting until a child turns 17 and
then arresting the JNA or committing them to jail on a capias pro fine)? This practice
has absolutely no statutory basis. If there are old cases pending in a court that have
“birthday warrants” pending, these should be recalled immediately and the procedure
outlined above should be followed.
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Juveniles and Minors
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INTRODUCTION

The Legislature provides courts with special procedures for handling defendants under the
age of 17, commonly called juveniles, because of their age and lack of maturity. To be certain
that a juvenile’s rights are not violated, courts must understand these provisions and how they
are administered.

This material covers municipal court jurisdiction, appearances, offenses, penalties,
expunctions, sentencing alternatives, magistrate warnings, general procedures, and special
handling provisions pertaining to juveniles provided for in the Code of Criminal Procedure
and the Family Code. It also discusses the Transportation Code, Penal Code, Alcoholic
Beverage Code, Health and Safety Code, and Education Code. Some of these codes contain
specific procedures for persons under the age of 17, but not all of them do. When a code does
not specify how a court handles a juvenile, courts must use the special procedures contained
in the Code of Criminal Procedure and the Family Code.

PART 1
JURISDICTION

A. Municipal Court Jurisdiction

Municipal court has jurisdiction over fine-only misdemeanors punishable by fine and such
sanctions, if any, as authorized by statute not consisting of confinement in jail or
imprisonment. The fact that a conviction has as a consequence, the imposition of a penalty or
sanction by an agency or entity other than the court, such as a denial, suspension, or
revocation of a privilege, does not affect the original jurisdiction of the municipal court.
(Article 4.14, C.C.P., and Section 29.003, G.C.)

Municipal court jurisdiction over fine-only offenses includes both adults and juveniles
charged with these types of offenses. There is, however, an exception to municipal court’s
fine-only jurisdiction when the defendant is a juvenile—the offense of public intoxication.

B. Waiver of Jurisdiction

In some cases, the court is required to waive jurisdiction; in others, the court has discretion to
waive jurisdiction; and in certain other cases, the court may not waive jurisdiction.
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Mandatory Waiver Discretionary Waiver

Section 51.08(b)(1), F.C. Section 51.08(b)(2), F.C.

1. When there are already two or more 1. When there is no previous conviction for
convictions for prior fine-only offenses any fine-only offense except traffic or
other than traffic or public intoxication; public intoxication; or

2. When there are two or more convictions | 2. When there is only one previous
for violations of a penal ordinance of a conviction for any fine-only offense
political subdivision other than a traffic except traffic or public intoxication.

offense; or

3. When there are one or more convictions
of each of the types of misdemeanors
described above.

1. Exception to Mandatory Waiver

Section 51.08(d) of the Family Code provides that a court that implements a juvenile case
manager program under Article 45.056, C.C.P., may, but is not required to, waive its original
jurisdiction. Article 45.056, C.C.P., provides authority, with written consent of the city
council, to employ a case manager to provide services in juvenile cases.

2. No Waiver

The court may not waive jurisdiction over traffic offenses, regardless of how many times a
defendant is convicted of a traffic offense. The court cannot use a traffic conviction to count
toward the mandatory waiver provisions either.

The court may not waive jurisdiction over tobacco offenses. Section 161.257 of the Health
and Safety Code provides that Title 3 of the Family Code does not apply to a proceeding
under Subchapter N, Chapter 161, titled “Tobacco Use by Minors.” The chapter includes the
offenses of and penalties for possession, purchase, consumption, and receipt of cigarettes or
tobacco products by individuals who are under the age of 18 as well as misrepresentation of
age to obtain a cigarette or tobacco product. Title 3 of the Family Code is the Juvenile Justice
Code, which includes Chapter 51 through Chapter 60. It embodies numerous procedures
involving child defendants in municipal court, including the transfer provisions in Section
51.08(b). Hence, Section 161.257, H.S.C., prevents a third or subsequent case involving
tobacco use by an individual under the age of 17 from being transferred to juvenile court.

3. Procedure for Waiving

When a judge waives jurisdiction and transfers a case to the juvenile court, the court should:

e forward all pertinent documents in the case to the juvenile court with a transfer
order;

¢ include information about the two prior cases (if the case is being transferred
under the mandatory provision because of two prior convictions);

e retain a copy of all documents; and
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¢ use a form that should contain the following:
— name of the court,
— name of the defendant,
— name of the judge,
— offense charged,
— cause number assigned to the case, and

— the prior convictions.

4, Juvenile Court Prohibited from Refusing Transfer

A juvenile court is prohibited from refusing to accept the transfer of a case brought under
Section 25.094, E.C. (Failure to Attend School) This prohibition is subject to the juvenile
court prosecutor determining under Section 53.012, F.C. (Review by Prosecutor), that the
~ case is legally sufficient under Section 53.01, F.C. (Preliminary Investigation and
Determinations: Notice to Parents), for adjudication. (Section 51.08(¢), F.C.)

PART 2
TRANSPORTATION CODE

Section 729.001, T.C., provides that a person who is under the age of 17 commits an offense
if the person violates a traffic law of this state. Municipal courts may not waive jurisdiction
over traffic offenses committed by a person under age 17 regardless of the number of
convictions for traffic offenses. (Section 51.08, F.C.)

Since the Transportation Code does not provide any special rules regarding a person under
the age of 17 charged with a traffic offense, courts must look to Chapter 45, C.C.P., for the
procedures for handling these defendants.

A. Offenses

Although Chapter 729, Transportation Code, lists traffic offenses that a person under the age
of 17 can and cannot be charged with in municipal court, the Family Code in Section
51.02(16) defines “traffic offense” to mean a violation of a penal statute under Chapter 729,
except for conduct for which the person convicted may be sentenced to imprisonment or
confinement in jail; or a violation of a motor vehicle traffic ordinance of an incorporated city
or town in this state. Hence, municipal court has jurisdiction over all fine-only traffic
offenses. Traffic offenses that are Class B misdemeanors must be filed with the juvenile
court.
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Municipal Court Jurisdiction Exceptions to Jurisdiction

Most registration offenses under Chapter Section 502.412, operating a vehicle at a

502, T.C. weight greater than the registration application.
Safety responsibility law offenses under No exceptions to fine-only offenses.

Chapter 601, T.C.

Driver’s license offenses under Chapter No exceptions to fine-only offenses.

521, T.C.

Vehicle size and weight restrictions No exceptions to fine-only offenses.

offenses under Chapter 621, T.C.

Motorcycle helmet offenses under Chapter | No exceptions to fine-only offenses.
661, T.C.

Parking offenses under Chapter 681, T.C. No exceptions to fine-only offenses.

Most driving offenses under Subtitle C, No exceptions to fine-only offenses.
T.C.
B. Penalty

When a person under the age of 17 is charged with a traffic offense under the Transportation
Code, the punishment is the same penalty that is applicable to adults. (Section 729.001, T.C.)

When that person is charged with a Subtitle C, Transportation Code violation that occurs in a
construction or maintenance work zone when workers are present other than an offense under
Chapter 548 (general provisions), Chapter 552 (pedestrian offenses), Section 545.412 (child
passenger safety seat systems), or Section 545.413 (safety belts), the minimum and maximum
penalty range that applies to the offense is twice the amount applicable to the offense if it
were committed outside a construction or maintenance work zone. (Section 542.404, T.C.)
Fines are not automatically double for offenses occurring in a construction or maintenance
zone, but the judge has the discretion to increase the fine to double the minimum or
maximum fine penalty.

PART 3
PENAL CODE

The Penal Code does not provide special handling procedures for a person under the age of
17. Therefore, courts must use the special procedures in the Family Code and the Code of
Criminal Procedure. The Code of Criminal Procedure and Family Code provides procedures
for persons committing offenses who are at least 10 years of age but younger than age 17.
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A. Offenses

Municipal courts have jurisdiction over persons under the age of 17 charged with Class C
misdemeanor Penal Code offenses, except for the offense of public intoxication. (Article
4.14, C.C.P., Section 8.07(4), P.C., and Section 51.03(f), F.C.)

Municipal court does have jurisdiction over defendants age 17 and older charged with the
offense of public intoxication because it is a fine-only offense.

B. Penalty

Persons under the age of 17 charged with Penal Code violations other than public
intoxication are subject to the same penalties as adults. The penalty for a Class C
misdemeanor offense in the Penal Code is a fine not to exceed $500. (Section 12.23, P.C.)

The penalty for the offense of public intoxication for a person who is under the age of 21 is
the same as a person charge with an Alcoholic Beverage Code offense such as minor in
possession of an alcoholic beverage. See the following sections for more information on the
Alcoholic Beverage Code offenses.

PART 4
ALCOHOLIC BEVERAGE CODE

Section 106.01, A.B.C., defines minor to mean a person under age 21. A minor who is at
least age 10 and under age 17 is also a child by Family Code definition and, in some
instances, referred to as a child in the Alcoholic Beverage Code.

Specific authority over alcohol offenses is given to municipal courts in Article 4.14(b)(2),
C.C.P. The statute says that municipal court has jurisdiction over cases that arise under
Chapter 106, Alcoholic Beverage Code, that do not include confinement as an authorized
sanction.

A. Offenses

The following is a list of Alcoholic Beverage Code offenses with which persons under the
age of 21 may be charged:

o Purchase of Alcohol by a Minor (Section 106.02);

. Attempt to Purchase Alcohol by a Minor (Section 106.025);

. Consumption of Alcohol by a Minor (Section 106.04);

. Driving under the Influence of Alcohol by Minor (DUI) (Section 106.041);
. Possession of Alcohol by a Minor (Section 106.05); and

. Misrepresentation of Age by a Minor (Section 106.07).
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B. Penalty

The penalties listed in the chart below regarding fine-only Alcoholic Beverage Code offenses
also apply to a person under age 21 but at least age 17 charged with the offense of public
intoxication. (Section 49.02(¢e), P.C.)

1. Alcoholic Beverage Code Offenses Involving a Minor, Except DUI

Municipal court has jurisdiction over a minor charged with a first offense and a second
offense. Municipal court does not have jurisdiction over a minor who is a juvenile charged
with a third offense if there are two prior convictions of non-traffic offenses. Hence, the court
must waive jurisdiction on the third offense unless the court has a juvenile case manager
program under Article 45.056, C.C.P. See Part 1 Jurisdiction for information on waiver of

jurisdiction.
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Penalty

First Offense

Second Offense
(Charge Enhanced)

Third Offense

Fine

Class C Misdemeanor —
maximum fine of $500.

Class C Misdemeanor —
maximum fine of $500.

If the minor is at
least age 17 there
1s a minimum of
$250 and
maximum of
$2000 fine;
and/or
confinement in
jail for a term not
to exceed 180
days. Municipal
court does not
have jurisdiction.

Alcohol
Awareness
Program

Alcohol awareness
programs must be
approved by the
Texas Commission on
Alcohol and Drug
Abuse. (Section
106.115, A.B.C.)
Courts can locate a
program in their area
by calling the
Commission at (800)
832-9623.

Court must require attendance at
an alcohol awareness program.

Evidence of completion must be
presented to the court within 90
days after judgment. If
defendant completes alcohol
awareness program, judge may
reduce fine to not less than one-
half of amount of initial fine.

Judge may allow another 90
days to complete program if
defendant fails to complete
program within first 90 days.

Court should conduct a show
cause hearing if defendant does
not show evidence of completion
within first 90 days. At the show
cause hearing, the court may
also require the parents to do
any act or to refrain from doing
anything that would increase the
likelihood that the minor will
complete the alcohol awareness
program.

Not required, but judge
may require attendance at
program.

Failure to complete
the alcohol
awareness program

The court is required to order the
defendant’s driver’s license
suspended or denied issuance of
for a period not to exceed six
months.

The court is required to
order the defendant’s
driver’s license
suspended or denied
issuance of for a period
not to exceed one year.
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Second Offense

Penalty First Offense (Charge Enhanced) Third Offense
Community Court must require defendant to | Court must require
Service perform eight to 12 hours of defendant to perform 20
community service. to 40 hours of

community service.

Failure to complete
the community
service

The court is required to order the
defendant’s driver’s license
suspended or denied issuance of
for a period not to exceed six
months.

The court is required to
order the defendant’s
driver’s license
suspended or denied
issuance of for a period
not to exceed one year.

Driver’s License
Suspension

Court must require suspension
or denial of issuance of DL for
30 days.

Effective the 11™ day after the
judgment.

Court must require
suspension or denial of
issuance of DL for 60
days.

Effective the 11" day
after the judgment.

2. Driving under the Influence of Alcohol by Minor (DUI)

Municipal court has jurisdiction over a minor charged with a first offense and a second
offense of DUI Municipal court does not have jurisdiction over a minor who is a juvenile
charged with a third offense if there are two prior convictions of non-traffic offenses. Hence,
the court must waive jurisdiction on the third offense unless the court has a juvenile case
manager program under Article 45.056, C.C.P. See Part 1 Jurisdiction for information on
waiver of jurisdiction.

Unlike other Alcoholic Beverage Code offenses charged to minors, municipal court does not
order DPS to suspend or deny issuance of a driver’s license as a sanction of DUIL

Second Offense
Penalty First Offense (Charge Enhanced) Third Offense
Fine Class C Misdemeanor — Class C Misdemeanor — | If minor is at least age
Maximum fine of $500. Maximum fine of $500. | 17, there is a

minimum of $500 and
maximum of $2000
fine; and/or
confinement in jail
for a term not to
exceed 180 days.
Municipal court
does not have
jurisdiction.
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Second Offense

Penalty First Offense (Charge Enhanced) Third Offense
Alcohol Court must require attendance at an | Not required, but
Awareness alcohol awareness program. judge may require
Program attendance at program.

Alcohol awareness
programs must be
approved by the
Texas Commission
on Alcohol and Drug
Abuse. (Section
106.115, A.B.C)
Courts can locate a
program in their area
by calling the
Commission at (800)
832-9623.

Evidence of completion must be
presented to the court within 90
days after judgment. If defendant
completes alcohol awareness
program, judge may reduce fine
to not less than one-half of
amount of initial fine.

| Judge may allow another 90 days to

complete program if defendant fails
to complete program within first 90
days.

Court should conduct a show
cause hearing if defendant does
not show evidence of completion
within first 90 days. At the show
cause hearing, the court may also
require the parents to do any act
or to refrain from doing anything
that would increase the likelihood
that the minor will complete the
alcohol awareness program.

Failure to
complete the
alcohol awareness
program

The court is required to order the
defendant’s driver’s license
suspended or denied issuance of
for a period not to exceed six
months.

If the court required
the alcohol awareness
program, the court is
required to order the
defendant’s driver’s
license suspended or
denied issuance of for
a period not to exceed
one year.

Community Court must require defendant to Court must require
Service perform 20 to 40 hours of defendant to perform
community service. 40 to 60 hours of
community service.
Failure to The court is required to order the | The court is required

complete the
community service

defendant’s driver’s license
suspended or denied issuance of
for a period not to exceed six
months.

to order the
defendant’s driver’s
license suspended or
denied issuance of for
a period not to exceed
one year.
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A. Offenses

PART 5

HEALTH AND SAFETY CODE

The Health and Safety Code, for the purposes of charging tobacco offenses under Section
161.252, provides that an individual commits an offense if the individual is younger than 18
years of age. (Section 161.252(a), H.S.C.)

An individual under the age of 18 commits an offense if he or she possesses, purchases,
consumes, or accepts a cigarette or tobacco product. (Section 161.252(a)(1), H.S.C.) Also, if
an individual falsely represents himself or herself as being 18 years of age or older to obtain
possession of, purchase, or receive a cigarette or tobacco product, he or she commits an
offense. (Section 161.252(a)(2), H.S.C.)

If a second or subsequent offense is filed with the court, to be charged as second or
subsequent offenses, the complaint must allege the prior conviction; otherwise, the court
must process and handle it as a first time offense.

B. Penalty

Penalty

First Offense

Subsequent Offenses
(Charge Enhanced)

Fine (Section 161.252(d),
H.S.C)

Fine not to exceed $250. Court
required to suspend execution of
the fine and require attendance at
a tobacco awareness program.
(Court costs required to be paid
when fine suspended.)

Fine not to exceed $250. Court
required to suspend execution of
the fine and require attendance at
a tobacco awareness program.
(Court costs required to be paid
when fine suspended.)

Tobacco Awareness
Program

Court must require attendance at
a tobacco awareness program
approved by the Texas
Department of Health to be
completed within 90 days of the
suspended judgment.

The court may also require the
parent or guardian of the
individual to attend the tobacco
awareness program

Court must require attendance at
a tobacco awareness program
approved by the Texas
Department of Health to be
completed within 90 days of the
suspended judgment.

The court may also require the
parent or guardian of the
individual to attend the tobacco
awareness program.

Completion of the tobacco
awareness program

Failure to complete the
tobacco awareness program

Court required to dismiss the
charge.

Court must order DPS to suspend
or deny issuance of a DL not to
exceed 180 days and impose the
fine.

Court required to impose the
fine, but may reduce the fine to
not less than one-half.

Court must order DPS to
suspend or deny issuance of a
DL not to exceed 180 days.
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PART 6
EDUCATION CODE

Section 25.085, E.C., states that a child who is at least six years of age, or who is younger
than six years of age and has previously been enrolled in first grade, and who has not yet
reached his or her 18" birthday must attend school unless specifically exempted. Section
25.086, E.C., lists the exemptions that apply if someone:

attends a private or parochial school that includes in its course a study of good
citizenship;

is eligible to participate in a school district’s special education program and
cannot be appropriately served by the resident district;

has a physical or mental condition of a temporary and remediable nature that
makes the child’s attendance infeasible and holds a certificate from a qualified
physician specifying the temporary conditions, indicating the treatment prescribed
to remedy the temporary condition and covering the anticipated period of the
child’s absence from school for the purpose of receiving and recuperating from
that remedial treatment;

is expelled in accordance with the requirements of law in a school district that
does not participate in a mandatory juvenile justice alternative education program
under Section 37.011, F.C.;

is at least 17 years of age, and

— is attending a course of instruction to prepare for the high school equivalency
examination, and

— has the permission of the child’s parent, or guardian to attend the course;
— is required by court order to attend the course;

— has established a residence separate and apart from the child’s parent,
guardian, or other person who has lawful control of the child; or

— 1is homeless (as defined by 42 U.S.C. Section 11302); or
— has received a high school diploma or high school equivalency certificate;

is at least 16 years of age and is attending a course of instruction to prepare for the
high school equivalency examination, if the child is recommended to take the
course of instruction by a public agency that has supervision or custody of the
child under a court order or is enrolled in a Job Corps training program,;

is enrolled in the Texas Academy of Mathematics and Science;
is enrolled in the Texas Academy of Leadership in the Humanities; or

is specifically exempted under another law.

A. Offenses

1. Offenses Committed by a Child

Municipal court has jurisdiction over the following Education Code offenses:

Rev. 06/06
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e Rules Enacted by School Board (Section 37.102);
e Trespass on School Grounds (Section 37.107);

e Possession of Intoxicants on School Grounds (Section 37.122);
o Disruption of Classes (Section 37.124);

¢ Disruption of Transportation (Section 37.126); and

e A Member of a Fraternity, Sorority, Secret Society, or Gang that is Not
Sanctioned by Higher Education (Section 37.121).

a. School District’s Responsibility when Child is Truant

Section 25.0951, E.C., requires a school district to file a complaint with a court within seven
school days of a student’s last absence constituting the offense of failure to attend school. If a
student fails to attend school without an excuse on 10 or more days or parts of days within a
six-month period in the same school year, the school district must file a complaint against the
student, the student’s parents, or both in a municipal or justice court, or if the school district
is located in a county with a population of less than 100,000, refer the student to the juvenile
court for conduct indicating a need for supervision. If a school district fails to file a complaint
in the time required, the court shall dismiss the complaint. (Section 25.0951(d), E.C.)

If a student fails to attend school without an excuse on three or more days or parts of days
within a four-week period, the school district may, but is not required to, file a complaint
against the student or the student’s parent or both in the municipal or justice court, or in a
county with a population of less than 100,000, refer the child to the juvenile court.

b. Jurisdiction over Truancy and Failure to Attend School Cases

Offense

Municipal Court Jurisdiction

Juvenile Court Jurisdiction

Failure to Attend School.

(Criminal offense with a
maximum fine of $500;
court may also require
sanctions under Article
45.054,C.C.P.)

May be filed in the municipal court
where the child lives or where the
school that the child attends is
located. (Section 25.094(b), E.C.)

If a school district is in a
county with a population of
less than 100,000, the school
district may file a complaint in
the justice or municipal court
or refer the student to the
juvenile court. (Section
25.0951,E.C)

Truancy (Civil offense
with only sanctions
attached as a penalty.
Section 54.021, F.C.)

No jurisdiction.

Must be filed in juvenile court
where school is located.

Juvenile court may waive
jurisdiction and transfer the
case to the municipal or
justice court as a failure to
attend school case.
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C. Custody in Failure to Attend School Cases

Under Section 25.094(d), E.C., pursuant to an order of the justice or municipal court based on
an affidavit showing probable cause to believe that an individual has committed the offense
of failure to attend school, a peace officer may take the individual into custody. These
custody provisions also apply to a 17 or 18 year-old student. A peace officer taking an
individual into custody shall:

e promptly notify the individual’s parent, guardian, or custodian of the officer’s
action and the reason for that action; and

e without unnecessary delay:

— release the individual to his or her parent, guardian, or custodian or to another
responsible adult if the person promises to bring the individual to the justice or
municipal court as requested by the court; or

— bring the individual to the municipal or justice court with venue over the
offense.

2. Offense Committed by Parent

Parents may be charged with the offense of parent contributing to non-attendance. (Section
25.093, E.C.) Section 25.0951, E.C., requires a school district to file a complaint with a court
within seven school days of a student’s last absence constituting the offense of failure to
attend school. If a student fails to attend school without an excuse on 10 or more days or parts
of days within a six-month period in the same school year, the school district must file a
complaint against the student, the student’s parents, or both in a municipal or justice court, or
if the school district is located in a county with a population of less than 100,000, refer the
student to the juvenile court for conduct indicating a need for supervision. If a school district
fails to file a complaint in the time required, the court shall dismiss the complaint. (Section
25.0951(d), E.C.)

School officials or the school attendance officer may file a complaint in either municipal
court or justice court against a parent accused of contributing to a child’s nonattendance. If

" the complaint is filed in a justice court, it can be filed in the precinct either where the school
is located or where the parent resides. If it is filed in a municipal court, it can be filed in the
municipal court in the municipality in which a parent resides or in which the school is
located.

The burden is on the parent to show by a preponderance of the evidence that the absence has
been or should be excused. A decision by the court to excuse an absence does not affect the
ability of the school district to determine whether to excuse the absence for another purpose.

B. Penalty
1. Offenses Committed by Child

a. Chapter 37 Offenses

The penalty for the Education Code offenses noted in this guide committed by a child is a
Class C misdemeanor. The Education Code does not define a Class C misdemeanor, so the
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court must use the Penal Code definition, which provides a fine not to exceed $500. (Section
12.23,P.C)

Under Article 45.057, C.C.P., when a child is convicted of a fine-only offense, the court may
enter an order requiring additional requirements. See Part 11B of this guide for more
information on the additional requirements.

b. Failure to Attend School

The offense is a Class C misdemeanor. (Section 25.094(¢), F.C.) The maximum fine amount
is $500. Under Article 45.054(f), C.C.P., the court may order the Department of Public Safety
to suspend or deny issuance of the driver’s license or permit of the individual for a period
specified by the court not to exceed 365 days. Article 45.054 provides for additional
rehabilitative sanctions that the court may order upon conviction. The court may enter an
order that includes one or more of the sanctions listed in Article 45.054, C.C.P. The sanctions
are:

e attend school without unexcused absences;

e attend a preparatory class for the high school equivalency examination
administered under Section 7.111, E.C., if the court determines that the individual
is too old to do well in a formal classroom environment and/or, if the person is at
least 16 years of age, take the high school equivalency examination,;

e attend an alcohol or drug abuse program;

e attend a rehabilitation program,;

e attend a counseling program, including self-improvement counseling;
e attend a program that provides training in self-esteem and leadership;
e attend a work and job skills training program;

e attend a program that provides training in manners;

e attend a program that provides training in violence avoidance;

e attend a program that provides sensitivity training;

e attend a program that provides training in advocacy and mentoring;

e complete reasonable community service requirements; or

o for the total number of hours ordered, the court can require that the individual
participate in a tutorial program covering the academic subjects in which the
student is enrolled provided by the school in which the student is enrolled.

The court can require the individual and the individual’s parent to attend a class for students
at risk of dropping out of school designed for both the individual and the individual’s parent.
The court can enforce the order on the parent by contempt.

A dispositional order under Article 45.054, C.C.P., is effective for the period specified by the
court in the order, but it may not extend beyond the 180™ day after the date of the order or
beyond the end of the school year in which the order was entered, whichever period is longer.
(Article 45.054(g), C.C.P.)
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If an individual convicted of the offense of failure to attend school violates a court order, the
court may proceed as authorized by Article 45.050, Code of Criminal Procedure. See Part 9
for more information on violating a court order.

2, Offenses Committed by Parent

The offense of Parent Contributing to Non-Attendance is a Class C misdemeanor and each
day that a child remains out of school may constitute a separate offense. Two or more
offenses may be consolidated and prosecuted in a single action. It is an affirmative defense if
one or more of the absences was excused by a school official or should be excused by the
court.

If the parent is convicted, one-half of the fine must be deposited to the credit of the operating
fund of the school district in which the child attends school or the juvenile justice alternative
program that the child has been ordered to attend. The city’s portion is deposited into the
city’s general fund.

Upon conviction or if the court grants deferred disposition, the court may order the parent to
attend a program, if one is available, that is designed to assist parents in identifying problems
that contribute to the student’s absences and to assist in developing strategies for resolving
those problems. If the court orders deferred disposition under Article 45.051, C.C.P., the
court may require the defendant to provide personal services to a charitable or educational
institution as a condition of the deferral. If the parent refuses to obey a court order, the court
may punish the parent for contempt under Section 21.002 of the Government Code.

C. Waiver

A juvenile court is prohibited from refusing to accept the transfer of a case brought under
Section 25.094, E.C. (Failure to Attend School) This prohibition is subject to the juvenile
court prosecutor determining under Section 53.012, F.C. (Review by Prosecutor), that the
case is legally sufficient under Section 53.01, F.C. (Preliminary Investigation and
Determinations: Notice to Parents), for adjudication. (Section 51.08(e), F.C.)

PART 7
FAMILY CODE
A. Definition of Child

Section 51.02(2), F.C., defines “child” to mean a person who is at least 10 years of age and
younger than age 17 or 17 years of age or older and under 18 years of age who is alleged or
found to have engaged in delinquent conduct or conduct indicating a need for supervision as
a result of acts committed before becoming 17 years of age.

B. Delinquent Conduct

Juvenile court has jurisdiction over delinquent conduct. (Section 51.03, F.C.) This statute
provides exceptions to delinquent conduct. The exceptions are fine-only offenses. (Sections
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51.03(a) and (f), F.C.) The criminal court—justice courts and municipal court—have
jurisdiction over these offenses.

C. Conduct in Need of Supervision

Juvenile court has jurisdiction over conduct in need of supervision. (Section 51.03 (b), F.C.)
This statute provides exceptions to delinquent conduct. The exceptions are fine-only offenses
except public intoxication. (Section 51.03(f), F.C.)

D. Truant Conduct

Subsection 54.021(b), F.C., provides that a municipal court or justice court may exercise
authority over a person engaged in truant conduct, which is conduct indicating a need for
supervision, if the juvenile court has waived its original jurisdiction and a complaint is filed
by the appropriate authority in the municipal or justice court charging an offense under
Section 25.094, E.C., which creates the offense of failure to attend school. Section 54.021(c),
F.C., provides that a proceeding in a justice or municipal court based on a complaint under
Section 25.094, E.C., is governed by Chapter 45, C.C.P. Municipal court only has jurisdiction
over the offense of “failure to attend school” and does not have authority to conduct Family
Code “truancy” hearings.

The offense of failure to attend school may be prosecuted in a justice court in the precinct
where either the school is located or the individual resides. It may also be prosecuted in a
municipal court where the school is located or the individual resides. (Section 25.094(b),

E.C)

If a school district is in a county with a population of less than 100,000, the school district
may file a complaint in the justice or municipal court or refer the student to the juvenile
court. (Section 25.0951, E.C.)

A juvenile court is prohibited from refusing to accept the transfer of a case brought under
Section 25.094, E.C. (Failure to Attend School) This prohibition is subject to the juvenile
court prosecutor determining under Section 53.012, F.C. (Review by Prosecutor), that the
case is legally sufficient under Section 53.01, F.C. (Preliminary Investigation and
Determinations: Notice to Parents), for adjudication. (Section 51.08(e), F.C.)

Section 51.08, F.C., contains provisions for waiver of municipal court jurisdiction. See Part
1B for information on waiver of jurisdiction.

PART 8
APPEARANCE

A. Juvenile’s Appearance

1. Required in Open Court

Article 45.0215, C.C.P., requires that defendants under age 17 appear in open court. This rule
applies regardless of how the person wants to handle his or her case. Even if an attorney
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appears in court on behalf of the juvenile, the juvenile must still appear with the attorney in
open court. The parents must also be present.

Codes Requirements

Alcoholic Beverage Code | All minors must appear in open court. (Section 106.10, A.B.C.)
Minors under the age of 17 must appear in open court with a parent.
(Article 45.0215, C.C.P.)

Penal Code All persons under the age of 17 must appear in open court with a
parent. (Article 45.0215, C.C.P.)

Transportation Code All persons under the age of 17 must appear in open court with a
parent. (Article 45.0215, C.C.P.)

Health and Safety Code All persons under the age of 17 must appear in open court with a
parent. (Article 45.0215, C.C.P.)

Education Code All persons regardless of age charged with the offense of failure to
attend school must appear in open court with a parent. (Article
45.054(c), C.C.P.)

All persons under the age of 17 charged with an Education Code
offense must appear in open court with a parent or guardian. (Article
45.054(c), C.CP.)

2. Determining Sophistication and Maturity of Juvenile

At the time of appearance of the juvenile, the court should make notes of the juvenile’s
sophistication and maturity and place the notes in the case file. These notes may be used later

if the juvenile fails to pay a fine or violates a court order because a judge must consider the =~ =

juveniles’ sophistication and maturity before issuing a capias pro fine. See the section in this
material on Capias Pro Fine.

3. Notification of Change of Address

- Article 45.057, C.C.P., provides that a child and parent required to appear before a court have
an obligation to provide the court in writing with the current address and residence of the
child. The obligation does not end when the child reaches age 17. On or before the seventh
day after the date the child or parent changes residence, the child or parent shall notify the
court of the current address in the manner directed by the court. A violation of this
requirement may result in arrest and is a Class C misdemeanor. The obligation to provide
notice terminates on discharge and satisfaction of the judgment or final disposition not
requiring a finding of guilt. The child and parent are entitled to written notice of their
obligation to provide a change of address to the court. The notice requirement may be
satisfied by:

e the court during their initial appearance before the court;
e apeace officer arresting and releasing a child under Article 45.058(a), C.C.P.; and

e apeace officer that issues a citation under Section 543.003, T.C., or Article
14.06(b), C.C.P.
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It is an affirmative defense to the prosecution that the child and parent were not informed of
their obligation to provide a current residential address.

4, Juvenile Residing in Another County

When a defendant younger than age 17 resides in a county other than the county in which the
alleged offense occurred, the defendant, with permission of the court, may enter a plea before
a judge in the county where the defendant resides. (Article 45.0215(c), C.C.P.) This does not
mean that the case is transferred to the other court. After the other court receives the plea
from the juvenile, it must send it to the court with jurisdiction over the case and the child. All
other appearances of the juvenile and parent must be in the court in which the case is filed.

5. Failure to Appear

a. Jailing Children

Article 45.050, C.C.P., says that a justice or municipal court may not order the confinement
of a person who is a child, as defined by Article 45.058(h), C.C.P., which defines “child” as a
person who is at least 10 years of age and younger than 17 years of age and charged with a
fine-only offense.

Article 45.060, C.C.P. provides that courts may not order a person under the age of 17 to be
taken into secure custody. See the following section on Unajudicated Children, Now Adults.

Courts may, however, order persons under the age of 17 to be taken into nonsecure custody.
Article 45.058, C.C.P., provides procedures for handling this type of custody. See Part 10 of
this guide for information on custody.

b. Unajudicated Children, Now Adults

Article 45.060, C.C.P., provides rules and procedures for handling a person who committed a
crime while under the age of 17 and is now age 17 or older.

(1)  Requirements before 17" Birthday

The court must use all available procedures under Chapter 45 to secure the individual
appearance to answer allegations made before the individual’s 17™ birthday. The procedures
that the court must use include the following:

¢ provide notice of the juvenile and the juvenile’s parents of their continuing
obligation to provide the court notice of change of address within seven days of
moving (Article 45.057, C.C.P.);

¢ summon the parents of the juvenile to appear in open court with their child
(Articles 45.0215 and 45.057, C.C.P.);

o order the Texas Department of Public Safety to suspend or deny issuance of the
juvenile’s driver’s license (Sections 521.201, 521.294, T.C.); and

¢ order the juvenile to be taken into nonsecure custody under Article 45.058, C.C.P.
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(2) Procedures when Children Turn Age 17

After the above requirements have been met, the court may send the juvenile who is now an
adult, a notice of continuing obligation to appear. The notice may be served by personal
service or by mail to the last known address and residence of the individual. Article 45.202,
C.C.P., provides that process issued out of a municipal court may be served by a peace officer
or a city marshal. Court clerks do not have authority to serve this process.

A notice to appear must contain the following statement in bold-faced type or capital letters:

“WARNING: COURT RECORDS REVEAL THAT BEFORE YOUR 17™
BIRTHDAY YOU WERE ACCUSED OF A CRIMINAL OFFENSE AND HAVE
FAILED TO MAKE AN APPEARANCE OR ENTER A PLEA IN THIS MATTER.
AS AN ADULT, YOU ARE NOTIFIED THAT YOU HAVE A CONTINUING
OBLIGATION TO APPEAR IN THIS CASE. FAILURE TO APPEAR AS
REQUIRED BY THIS NOTICE MAY BE AN ADDITIONAL CRIMINAL
OFFENSE AND RESULT IN A WARRANT BEING ISSUED FOR YOUR
ARREST.”

If the defendant fails to appear, the prosecutor may file a charge of violation of continuing
obligation to appear. The court may issue an arrest warrant for this charge. When the person
is arrested, the court may handle all the unadjudicated charges committed by this person as a
juvenile.

B. Parent’s Appearance
Article 45.057(a)(3), C.C.P., defines parent to include a person standing in parental relation,a - -
managing conservator, or a custodian.

1. Required in Open Court

A parent, managing conservator, or custodian is required to be present at all proceedings
involving their child under the age of 17. (Article 45.0215, C.C.P.) Even if an attorney
appears in court with the child, the court must still require the presence of the parents or
guardian.

Codes Requirements

Alcoholic Beverage Code Parent must appear in open court if minor is
under the age of 17. (Article 45.0215, C.C.P.)

Penal Code Parent must appear in open court if minor is
under the age of 17. (Article 45.0215, C.C.P.)

Transportation Code Parent must appear in open court if minor is
under the age of 17. (Article 45.0215, C.C.P.)

Health and Safety Code Parent must appear in open court if minor is
under the age of 17. (Article 45.0215, C.C.P.)
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Codes Requirements

Education Code Parent must appear in open court with all persons
charged with the offense of failure to appear
regardless of the age of the person. (Article
45.054(c), C.C.P)

Parent must appear in open court if minor is
under the age of 17. (Article 45.0215, C.C.P.)

2. Parental Summons

The court is required to summon the parent, managing conservator, or custodian to appear
with his or her child and to be present during all court proceedings. (Article 45.0215, C.C.P.)
The summons must contain a notice to the parent that if the parent fails to appear in court
with his or her child, the parent may be charged with a Class C misdemeanor offense. The
summons should also contain a statement about the required notification of change of address
that the parent must provide the court.

The summons is issued by the judge and served as other summonses are served—by a peace
officer. (Article 45.202, C.C.P.) A peace officer may serve the summons by mail or by
delivering the summons to the parent. Article 102.011(4), C.C.P., requires a $35 fee to be
assessed upon conviction for the service of the summons. This fee is taxed against the
juvenile defendant.

3. Parent’s Failure to Appear

If the parent, guardian, or conservator fails to appear with his or her child, he or she could be
charged with the offense of failure to appear at hearing with child. (Article 45.0215(d),
C.C.P.) This charge should not to be confused with the failure to appear offense in Section
38.10 of the Penal Code, which applies only to a defendant’s failure to appear.

4. Waiver of Presence

The court may waive the requirement of the presence of the parents or guardians only if, after
diligent effort, the court cannot locate them or compel their presence. (Article 45.0215,
C.C.P.) Consequently, the clerk should document all efforts to compel the presence of the
parents or guardian. The documentation could include the summons showing service by a
peace officer, copies of any courtesy notices, and notes about any telephone contact with the
parents or guardians.

5. Notification of Change of Address

Article 45.057, C.C.P., provides that a child and parent required to appear before a court have
an obligation to provide the court in writing with the current address and residence of the
child. The obligation does not end when the child reaches age 17. On or before the seventh
day after the date the child or parent changes residence, the child or parent shall notify the
court of the current address in the manner directed by the court. A violation of this
requirement may result in arrest and is a Class C misdemeanor. The obligation to provide
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notice terminates on discharge and satisfaction of the judgment or final disposition not
requiring a finding of guilt. The child and parent are entitled to written notice of their
obligation to provide a change of address to the court. The notice requirement may be
satisfied by:

o the court during their initial appearance before the court;
e apeace officer arresting and releasing a child under Article 45.058(a), C.C.P.; and

e apeace officer that issues a citation under Section 543.003, T.C., or Article
14.06(b), C.C.P.

It is an affirmative defense to prosecution that the child and parent were not informed of their
obligation to prov1de a current residential address.

PART 9
FAILURE TO PAY OR VIOLATION OF A COURT ORDER

A. General Procedures

Article 45.050, C.C.P., provides that the municipal court may not order a child confined for
failure to pay all or any part of a fine or costs or for contempt of another order of the court.
Instead, if a child fails to obey an order of the court under circumstances that would
constitute contempt of court, the court must give the child notice of a contempt hearing. The
purpose of the hearing is to give the child an opportunity to tell why he or she had failed to
pay or violated the court order.

If the court determines that the child’s conduct constitutes contempt, the court decides
whether to refer the child to the juvenile court for delinquent conduct or whether to retain
jurisdiction. If the court decides to refer the child to juvenile court, the court will do an order
referring the child to juvenile court. If the court retains jurisdiction, it may hold the child in
contempt and impose a fine not to exceed $500, and/or order the Department of Public Safety
to suspend or deny issuance of the child’s driver’s license or permit until the child fully
complies with the orders of the court. (Article 45.050, C.C.P.)

For purposes of Article 45.050, C.C.P., “child” has the meaning described in Article 45.058,
C.C.P., which defines “child” as a person who is at least 10 years of age and younger than 17
years of age and is charged with or convicted of an offense that municipal court has
jurisdiction of under Article 4.14, C.C.P.

B. Capias Pro Fine

Article 45.045, C.C.P. provides that a capias pro fine may not be issued for an individual
convicted for an offense committed before the individual’s 17 birthday unless:

o the individual is 17 years of age or older;

e the court finds that the issuance of the capias pro fine is justified after
considering:
— the sophistication and maturity of the individual (the judge should use his or
her notes taken when the juvenile made an appearance before the judge);
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— the criminal record and history of the individual (generally, this will be a
history of cases filed in the municipal court, it could also include information
from the Texas Department of Public Safety); and

— the reasonable likelihood of bringing about the discharge of the judgment
through the use of procedures and services currently available to the court; and

e the court has proceeded under Article 45.050, C.C.P., to compel the individual to
discharge the judgment.

The court uses the same procedures under Article 45.050, C.C.P., even if the juvenile failed
to obey a court order after he or she turned 17 years of age or older and the failure to obey
occurred under circumstances that constitute contempt of court. If the juvenile engaged in
conduct in contempt of an order issued by the court, but the contempt proceedings could not
be held before the person’s 17™ birthday, the court must still use the proceedings under
Article 45.050 before issuing a capias pro fine.

Therefore, before a court may issue a capias pro fine for a person who committed a crime
while under the age of 17, the court must have proceeded under Article 45.050, C.C.P. This
statute provides rules for finding the juvenile in contempt for violating a court order.

C. Finding of Indigence after Default in Payment

If a defendant defaults in payment of a fine and the court determines that the defendant is
indigent and that discharging the fine or costs by performing community service would
impose an undue hardship on the defendant, the judge may waive the fine and costs. (Article
43.091, C.C.P)

PART 10
CUSTODY

A. General Custody Procedures
Under Article 45.058, C.C.P., a child taken into nonsecure custody may be:
e released to a parent, guardian, custodian, or other responsible adult;
¢ taken before a municipal or justice court; or
o taken to a place of nonsecure custody.
A place of nonsecure custody is defined as:
¢ an unlocked multipurpose area;
a lobby;
e an office;

e an interrogation room (suitable if the area is not designated or set aside, or used as
a secure detention area and is not part of a secure detention area);

¢ ajuvenile processing office (may be used as a nonsecure custody as long as it is
not locked when being used as nonsecure custody area).
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While in the custodial area of nonsecure custody, the child:
e cannot be handcuffed to a chair, rail, or any object; and
e must be under continuous visual observation by a law enforcement officer or a
member of the facility staff.

The child cannot be held in the facility for longer than is necessary to take the child before a
judge or to release the child to the parents. If the child is being held on charges other than
municipal court matters, he or she may be held long enough to be:

e identified;
e investigated; and

e processed.

Under no circumstances is the child to be held for more than six hours. During that time,
arrangements must be made for transportation to a juvenile detention facility. These same
regulations apply to children who are taken into custody for curfew violations.

B. Failure to Attend School

Under Section 25.094(d), E.C., pursuant to an order of the justice or municipal court based on
an affidavit showing probable cause to believe that an individual has committed the offense
of failure to attend school, a peace officer may take the individual into custody. These
custody provisions also apply to a 17 or 18-year-old student. A peace officer taking an
individual into custody shall:

e promptly notify the individual’s parent, guardian, or custodian of the officer’s
action and the reason for that action; and

e without unnecessary delay:

— release the individual to his or her parent, guardian, or custodian or to another
responsible adult if the person promises to bring the individual to the justice or
municipal court as request by the court; or

— bring the individual to the municipal or justice court with venue over the
offense.

C. Curfew Ordinances

Article 45.059, C.C.P., provides that a person who takes an individual under the age of 17
into nonsecure custody for violation of a juvenile curfew ordinance shall without unnecessary
delay: '

o release the person to the person’s parent, guardian, or custodian;
e take the person before a municipal or justice court; or

o take the person to a place designated as a juvenile curfew processing office by the
head of the law enforcement agency having custody of the person.

A juvenile curfew processing office:

e must be an unlocked multipurpose area that is not designated, set aside, or used as
a secure detention area or part of a secure detention area;
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e the person may not be secured physically to a cuffing rail, chair, desk, or
stationary object;

e detention may not be longer than necessary to accomplish the purposes of
identification, investigation, processing, release to parents, guardians, or
custodians, and arrangement of transportation to school or court and in no case
may the detention be longer than six hours; and

e the person must be under continuous visual supervision by a peace officer or other
person during the time the person in detained in the office.

D. Referral to Juvenile Court

If the child has been referred to juvenile court, the child may be detained in a juvenile
detention facility. (Section 52.027, F.C.)

PART 11
SENTENCING

A. Community Service

Fines and costs imposed by municipal courts can be discharged by performing community
service. (Article 45.049, C.C.P.)

A judge may require a defendant who fails to pay a previously assessed fine or costs, or who
is determined by the court to have insufficient resources or income to pay a fine or costs, to
discharge all or part of the fine or costs by performing community service. A defendant may,
at any time, discharge an obligation to perform community service by paying the fines and
costs assessed. See study guide Post-Trial Procedures, for more information on community
service.

B. Additional Optional Requirements

Under Article 45.057, C.C.P., when a child is convicted of a fine-only offense, the court may
enter an order requiring additional requirements.
Article 45.057 defines:

e “child” as the same as Article 45.058, C.C.P., which provides that a “child” is a
person who is at least age 10 and younger than age 17;

e “residence” to mean any place where the child lives or resides for a period of at
least 30 days; and

e “parent” to include a person standing in parental relation, managing conservator,
or a custodian.

The additional optional requirements include the following:

e referring the child or the child’s parents, managing conservators, or guardians for
services under Section 264.302, F.C. (Section 264.302 provides for early youth
intervention services. See the next section, 11B, for information on these
services.);
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e requiring the child to attend a special program that the court determines to be in
the best interest of the child and if the program involves the expenditure of county
funds, that is approved by the county commissioners court, including
rehabilitation, counseling, self-esteem and leadership, work and job skills training,
job interviewing and work preparation, self-improvement, parenting, manners,
violence avoidance, tutoring sensitivity training, parental responsibility,
community service, restitution, advocacy, or mentoring program; or

e requiring the child’s parent, managing conservator, or guardian, if the court finds
the parent, managing conservator, or guardian, by act or omission, contributed to,
caused, or encouraged the child’s conduct, to do any act or refrain from doing any
act that the court determines will increase the likelihood that the child will comply
with the orders of the court and that is reasonable and necessary for the welfare of
the child, including:

— attend a parenting class or parental responsibility program; and

— attend the child’s school classes or function.

The court may require:

e the parent, managing conservator, or guardian of a child required to attend one of
the above mentioned programs to pay an amount not greater than $100 for the
costs of the program (Article 45.057, C.C.P.); and

e both the child and the parent to attend a program, class, or function and to submit
proof of attendance to the court (Article 45.057, C.C.P.).

An order for a child to attend any special programs is enforceable under Article 45.050, _
C.C.P. (Article 45.057(f), C.C.P.) See Section 9 in this study guide for information on Article
45.050, C.C.P.

C. Alternative Sentencing

1. Teen Court

Article 45.052, C.C.P., provides authority for municipal and justice courts to defer cases for a
teen court program. Teen court is a deferral program in which defendants are sentenced by
their peers. The defendant must complete the teen court program not later than the 90™ day
after the date of the teen court hearing to determine punishment or the last day of the deferral
period, whichever date is earlier. The teen court program must be approved by the court. To
be eligible, the defendant must:

e enter a plea of guilty or no contest in open court in the presence of parents or
guardian and request, either in writing or orally, the teen court program,;

e be under the age of 18 or enrolled full time in an accredited secondary school in a
program leading toward a high school diploma for 90 days;

e be charged with a misdemeanor punishable by fine-only or a violation of a penal
ordinance of a political subdivision, including a traffic offense punishable by fine-
only; and
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e not have successfully completed a teen court program in the two years preceding
the date that the alleged offense occurred.

A court may transfer a case deferred under the teen court program to a court in another
county if the court to which the case is transferred consents. A case may not be transferred
unless it is within the jurisdiction of the court to which it is transferred. (Article 45.052(f),
C.CP)

The judge must dismiss the charge at the conclusion of the deferral period if the defendant
presents satisfactory evidence that he or she has successfully completed the program. A
charge that is dismissed may not be part of the defendant’s criminal record or driving record
or used for any purpose. However, if the charge was for a traffic offense, the court shall
report to the Department of Public Safety that the defendant successfully completed the teen
court program and the date of completion for inclusion in the defendant’s driving record.
(Article 45.052(d), C.C.P.)

The court is required to collect all applicable court costs. The court may require the person
requesting a teen court program to pay a fee not to exceed $10 to cover the costs of
administering the deferral for the teen court. This fee is to be deposited into the city’s general
treasury. The court may also require the defendant to pay a $10 fee to cover the cost to the
teen court for performing its duties. This fee should be paid to the teen court program. The
teen court program must account to the court for the receipt and disbursal of the fee. A
defendant who fails to complete the teen court program is not entitled to a refund of the $10
fees. (Articles 45.052(e) and (g), C.C.P.)

The judge may exempt a defendant who has requested a teen court program from paying
court costs or the fees. (Article 45.052(h), C.C.P.) If a judge does exempt a defendant, the
judge should include some type of documentation in the file to show why the court costs or
fees were not collected. Also, if a judge determines that a defendant is indigent and
performing community service would be a hardship, the judge may waive court costs and
fine. (Article 43.091, C.C.P.)

2. Driving Safety Course

a. Appearance to Request

Persons under the age of 17 are eligible to request a driving safety course. However, they
must make a personal appearance with a parent or guardian in open court to request to take a
driving safety course or a motorcycle operator course. For information on driving safety
courses, see Level I study guide Traffic Law.

b. Failure to Complete the Driving Safety Course

If the person fails to complete the driving safety course and does not appear for the show
cause hearing, the court must set a contempt hearing under Article 45.050, C.C.P., and notify
the defendant of the hearing. See Section 9 of this study guide for more information on
failure to pay or violation of a court order. The court may not issue a capias pro fine unless
the court complies with the procedures under Article 45.045, C.C.P. See Section 9B for
information on issuing a capias pro fine.
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3. Deferred Disposition

As in all other proceedings involving persons under the age of 17, the court is required to
summon the parent or guardian and require his or her presence when granting deferred
disposition. Before granting deferred disposition, the judge accepts a plea of guilty or no
contest or the defendant may be found guilty after a trial. The defendant must pay court costs
before the judge grants deferred disposition. When deferred disposition is granted, the judge
may impose reasonable conditions or requirements for the defendant to perform within a
certain time. The judge has the discretion to impose a probation period of up to 180 days.

a. Exceptions

~An alternative to a fine is placing the child on deferred disposition. (Article 45.051, C.C.P.)
Deferred disposition is available for most offenses with a few exceptions noted below.

e Traffic offenses committed in a construction maintenance zone when workers are
present. (Sections 472.022 and 543.117, T.C.)

e Alcoholic Beverage Code offenses committed by a minor, who is not a child and
who has been previously convicted at least twice of an offense to which Section
106.071 applies, is not eligible to receive a deferral of final disposition of a
subsequent offense. (Section 106.071(i), A.B.C.)

e A minor who commits the offense of driving under the influence of alcohol and
has been previously convicted twice or more of that offense is not eligible for
deferred disposition. (Section 106.041(f), A.B.C.)

e A minor charged with consuming an alcoholic beverage is not eligible for deferred -
disposition if he or she has been previously convicted twice or more of consuming -
an alcoholic beverage. (Section 106.04(d), A.B.C.)

b. Alcoholic Beverage Code Offenses

(1) Enhancement of a Charge

For the purpose of determining whether a minor has been previously convicted of an offense
for possessing, consuming, purchasing, attempting to purchase alcohol, misrepresentation of
age, driving under the influence of alcohol, or public intoxication, an order of deferred
disposition is considered a conviction. (Sections 106.04(d), 106.041(h)(2), and 106.071(£)(2),
A.B.C.) This means that an order of deferred disposition is considered a conviction for the
purpose of enhancing a charge to a subsequent offense.

(2) Not Eligible for Deferred Disposition

A minor who is not a child and who has been previously convicted at least twice of an

 offense to which Section 106.071(Punishment for Alcohol Related Offense by Minor) applies

is not eligible to receive a deferral of final disposition of a subsequent offense. (Section
106.071(i), A.B.C.) A minor who commits the offense of driving under the influence of
alcohol (DUI) and has been previously convicted twice or more of that offense is not eligible
for deferred disposition. (Section 106.041(f), A.B.C.) A minor charged with consuming an
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alcoholic beverage is not eligible for deferred disposition if he or she has been previously
convicted twice or more of consuming an alcoholic beverage. (Section 106.04(d), A.B.C.)

(3) Alcohol Awareness Program

When a court grants deferred disposition to a minor charged with an Alcoholic Beverage
Code offense or public intoxication (municipal court has jurisdiction if the person is at least
age 17), the court must require the minor to attend an alcohol awareness program approved
by the Texas Commission on Alcohol and Drug Abuse. (Section 106.115, A.B.C.)

(4) Community Service

When a court grants deferred disposition to a minor charged with possessing, consuming,
purchasing, or attempting to purchase alcohol, misrepresentation of age, or public
intoxication (under age 21), the court must require the minor to perform not less than eight or
more than 12 hours community service if the minor does not have any previous convictions.
If the minor has a previous conviction, the minor must perform not less than 20 or more than
40 hours of community service. (Section 106.071(d)(1), A.B.C.)

c. Failure to Complete Terms of Deferred Disposition

If the person fails to complete the terms of deferred disposition, the court must set a contempt
hearing under Article 45.050, C.C.P., and notify the defendant of the hearing. See Section 9
of this study guide for more information on failure to pay or violation of a court order. The
court may not issue a capias pro fine unless the court complies with the procedures under
Article 45.045, C.C.P. See Section 9B for information on issuing a capias pro fine.

PART 12
EXPUNCTION

Expunge means to erase, remove, or wipe out. Municipal court has authority to expunge only
records of juveniles and minors. In all instances, they must apply to the municipal court and
pay a $30 fee. Article 102.006, C.C.P. provides for fees in expunction proceedings that are in
addition to any other required fees. See study guide State and City Reports for more
information on fees.

A. Penal Offenses
Under Article 45.0216, C.C.P., convictions of the following offenses may be expunged:

e Penal Code offenses except public intoxication;
e possession of drug paraphemalia;
e Chapter 37, Education Code offenses; and

e penal city ordinance offenses.

Also, records of a person under 17 years of age relating to a complaint for a penal offense
dismissed under deferred disposition (Article 45.051, C.C.P.) or teen court (Article 45.052,
C.C.P) may be expunged under Article 45.0216.
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1. Court Required to Inform Child and Parent of Right

The judge must inform the child and his or her parent in open court of the child’s expunction
rights and provide both with a copy of Article 45.0216, C.C.P., which provides the
expunction procedures.

2. Procedures
When the child reaches the age of 17, he or she may apply to the court in which the
conviction occurred to have the conviction expunged.

e The request must be in writing and made under oath.

e [t must contain a statement that the person was not convicted while a child of any
offense described by Subsections 8.07(a)(4) or (5), P.C., other than the offense the
person seeks to have expunged.

If the court finds that the person was not convicted of any other offense described by those
subsections while a child, the court shall order the conviction, together with the complaint,
verdict, sentence, prosecutorial and law enforcement records, and any other documents
relating to the offense expunged. After entry of the order, the person is released from all
disabilities resulting from the conviction and the conviction may not be shown or made
known for any purpose.

3. Costs

Article 45.0216(1), C.C.P., requires a $30 fee to be paid by the petitioner to defray the cost of .
notifying state agencies of orders of expungement.

B. Alcoholic Beverage Code — Minor Offenses

1. Notification

Court not required to, but may, advise defendant and parent of right to expunction.

2. Procedures
To be eligible:
e the minor must not have been convicted of more than one alcohol-related offense;
and

e the minor is now 21 years old (Section 106.12(a), A.B.C.).

To expunge the offense:

e the person must file with the municipal court that tried the case an application
with a sworn affidavit that the person only has one conviction (the one he or she is
trying to expunge); and

e isnow 21 years of age (Section 106.12(b), A.B.C.).

Some courts simply accept the affidavit, conduct a record check, and in the absence of other
alcohol-related offenses, expunge the conviction. Other courts conduct a more formal
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proceeding notifying all agencies or persons who have a relation to the case, have records
about the case, or have knowledge about the applicant. These agencies might include:

e the state and local office of the Alcoholic Beverage Commission,;

e the Department of Public Safety (since it maintains the records of all convictions
of Alcoholic Beverage Code offenses);

e the community service provider;
e the alcohol awareness program provider;
e the local police department; and

e the city attorney’s office.

If no agency or person can provide evidence that the applicant was convicted of more than
one alcohol-related offense, the court must grant the petition for expunction.

When a case is expunged, the judge issues an order that dictates that the conviction, along
with all complaints, verdicts, sentences, and other documents be expunged from the
applicant’s records. (Section 106.12(c), A.B.C.) After the order is issued, the applicant is
released from all disabilities arising from the conviction. In addition, the case may not be
shown or made known for any purpose. (Section 106.12(c), A.B.C.)

In recent years, the process of expunction has become a more complicated procedure. It is no
longer just a matter of gathering relevant paper files and destroying them. To make a
complete expunction, computer records must now also be deleted. These must be removed
from the court and other agencies’ computers. Records are typically stored in police
department computers and in other agencies’ files including the alcohol awareness programs
and community service providers. These must be expunged so that complete eradication of
the case history is accomplished.

3. Costs
Section 106.12(d), A.B.C., requires courts to assess a $30 fee for an application for
expunction of a conviction of an offense involving a minor.

C. Health and Safety Code — Tobacco Offenses

1. Notification

The court is not required to notify defendants convicted of a tobacco offense of their right of
expunction, but may do so. (Section 161.255, H.S.C.)

2. Procedures

Since the statute requires the court to determine if the defendant satisfactorily completed a
tobacco awareness program or tobacco-related community service, the court should set a
hearing on the application. All agencies or persons who have a relation to the case, records
about the case, or knowledge about the applicant should be notified.
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At the hearing, if the judge determines that the defendant has complied, then the court orders
the expunction. When a case is expunged, the judge issues an order that dictates that the
conviction, along with the complaint, verdict, sentence, and other documents be expunged.

After the order is issued, the applicant is released from all disabilities arising from the
conviction. Thereafter, the case cannot be shown or made known for any purpose. A
defendant may request multiple expunctions as long as the defendant has completed the
tobacco awareness course or the tobacco-related community service for each conviction that
the defendant is applying for expunction.

3. Costs

Section 161.255(b), H.S.C., requires the court to assess a $30 fee for an application for an
expunction of a conviction of a tobacco offense under Section 161.252, H.S.C.

D. Education Code Offenses

1. Offenses under Chapter 37, E.C.

Article 45.0216, C.C.P., expunction procedures and rules apply to a person under the age of
17 charged with an offense under Chapter 37 of the Education Code. See requirements and
procedures under Section 12A Expunction, Penal Offenses of this study guide.

2. Offense of Failure to Attend School

Article 45.054, C.C.P., requires courts, upon commencement of proceedings in a failure to
attend case, to inform the individual and his or her parent in open court of the right to
expunction and to give them a copy of Article 45.055, C.C.P., which provides the rules
regarding the expunction for a conviction of the offense of failure to attend school.

The following is a list of the rules under Article 45.055.

e The individual can have been convicted of only one violation of failure to attend
school.

e The individual can apply for the expunction on or after his or her 18th birthday.
e The application must be to the court in which the individual was convicted.

e The applicant must submit a written request made under oath stating that he or she
has not been convicted of more than one violation of failure to attend school.

e The court may order the expunction without a hearing or, if the facts are in doubt,
conduct a hearing on the application.

o Ifthe court finds that the applicant has only the one conviction, the court must
order the conviction, together with the complaint, verdict, sentence, and other
documents relating to the offense, including any documents in the possession of a
school district or law enforcement agency, to be expunged from the applicant’s
record.

o After entry of the order, the applicant is released from all disabilities resulting
from the conviction, and the conviction may not be shown or made known for any

purpose.
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e The court shall inform the applicant of the court’s decision.

e The court may not require any fee or court costs for seeking the expunction.

Expunction is no longer a matter of gathering paper files and destroying them. Computer
records must be deleted from the court’s and other agencies’ computers. Records kept in
computers by the police department and other agencies including school districts, alcohol or
drug abuse programs, counseling services, training programs, and community service
providers, must all be expunged so that complete eradication of the case history is
accomplished.

3. Costs

Article 45.055(d), C.C.P., requires the court to assess a $30 fee for an application for an
expunction of a conviction for the offense of failure to attend school.

Part 13
Juvenile Records

A. Handling Provisions

There are no special handling provisions for juvenile records. The confidentiality required of
juvenile records in juvenile court does not apply to municipal court records. Section
58.007(a), F.C., states that records relating to a child that are required or authorized to be
maintained under the laws regulating the operation of motor vehicles or to a record or file
relating to a child that is maintained by a municipal or justice court are not subject to rules
regarding records and files held by a juvenile court, a juvenile probation department, or
prosecuting attorney in juvenile court.

B. Local Juvenile Justice Information System

Section 58.301, F.C., defines “local juvenile justice information system” to mean a county or
multi-county computerized database of information concerning children, with data entry and
access by the partner agencies that are members of the system. “Partner agency” is defined to
mean a governmental service provider or governmental placement facility that is required to
be a member of a local juvenile justice information system or that has applied to be a member
of a local juvenile justice information system and has been approved by the county juvenile
board or regional juvenile board committee as a member of the system. Section 58.305, F.C.,
lists who is included as agencies for a single county. Incorporated in the list are justice and
municipal courts. Section 58.306, F.C., describes who has access to information at different
levels in the juvenile justice information system.

Information is at Access Level 1 if the information relates to a child who:

e aschool official has reasonable grounds to believe has committed an offense for
which a report is required under Section 37.015, E.C.; or has been expelled, the
expulsion of which is required to be reported under Section 52.041, F.C.; and

e has not been charged with a fine-only offense, a status offense, or delinquent
conduct.
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Information is at Access Level 2 if the information relates to a child who:

e isalleged in a justice or municipal court to have committed a fine-only offense,
municipal ordinance violation, or status offense; and

e has not been charged with delinquent conduct or conduct indicating a need for
supervision.

Information is at Access Level 3 if the information relates to a child who:

e isalleged to have engaged in delinquent conduct or conduct indicating a need for
supervision.

Level 1 access is by public school districts in the county or region served by the local juvenile
justice information system. Level 2 access is by a justice or municipal court that processes
juvenile cases. Level 3 access is by the juvenile court, the prosecuting attorney, the county
juvenile probation department, law enforcement agencies, governmental service providers
that are partner agencies, and government placement facilities that are partner agencies.
(Section 58.306, F.C.)

Information that is part of a local juvenile justice system is not public information and may
not be released to the public, except as authorized by law. Information that is part of a local
juvenile justice information system is for the professional use of the partner agencies that are
members of the system and may be used only by authorized employees of those agencies to
discharge their duties. The information obtained from the local juvenile justice information
system may not be disclosed to persons, agencies, or organizations that are not members of
the system except to the extent disclosure is mandated by Title 3, F.C. Information in this
system is subject to destruction, sealing, or restricted access as provided by Title 3. (Section...
58.307,F.C.)

Part 14
Reports

For more detailed information on reporting, see the study guide State and City Reports.

A. Reports to the Juvenile Court

When municipal court has a pending complaint against a child alleging a violation of a
misdemeanor offense punishable by fine-only other than a traffic offense or a violation of a
penal ordinance of a political subdivision other than a traffic offense, municipal court shall
notify the juvenile court of the pending complaint and furnish a copy of the final disposition.
(Section 51.08(c), F.C.)

B. Reports to the Department of Public Safety (DPS)

1. Traffic Convictions

A record of traffic convictions and forfeitures of bail must be submitted no later than the 30™
day after the date of the conviction or forfeiture. (Section 543.203, T.C.) The court counts the
30 days starting with the day after the judgment was entered. (Section 311.014, G.C.)
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When a court grants an extension or a time payment plan, the court does not wait to receive
the final payment before reporting. The court determines the proper reporting period by
counting 30 days from the day after the date the judgment was entered by the judge. When a
defendant discharges a fine by community service, the court starts counting the 30-day time
period starting with the day after judgment was entered by the judge, not when the defendant
completes the community service.

If a defendant appeals a conviction, the municipal court does not report a conviction. In non-
record municipal courts, the appellate court reports the conviction, if there is one, to DPS. In
municipal courts of record, if the judgment is affirmed in the appellate court, the court then
reports the conviction to DPS.

2. Failure to Appear or Failure to Pay

Section 521.3452, T.C., requires courts to report to DPS persons under the age of 17 who fail
to appear. Section 521.201(7), T.C., provides that DPS may not issue a license to a person
who has been reported by a court for failure to appear under Section 521.3452. Subsection
521.201(8), T.C., provides that DPS may not issue a license in any case where a person under
the age of 17 failed to appear and has been reported to DPS. Section 521.294, T.C., provides
that DPS shall revoke a license of a person who has been reported under Section 521.3452,
T.C., for failure to appear. The defendant may not obtain a license or have the suspension
lifted until the court reports that the defendant files a report on the final disposition of the
case.

Article 45.050, C.C.P., allows the court after deciding to retain jurisdiction of a case
involving a person who committed an offense under the age of 17 and failed to pay or
violated a court order to order DPS to suspend or deny issuance of a driver’s license. Section
521.201(8), T.C., provides that DPS may not issue a license to a person under the age of 17
who was reported for defaulting in payment of a fine. Section 521.3451, T.C., provides that
DPS shall suspend or deny the issuance of a license or instruction permit on receipt of an
order to suspend or deny the issuance of a license or permit from justice and municipal court
under Article 45.050, C.C.P.

3. Alcoholic Beverage Code Convictions

Municipal courts are required to furnish the Department of Public Safety with the notice of
conviction or order of deferred disposition of an Alcoholic Beverage Code offense and an
acquittal of the offense of driving under the influence of alcohol by a minor. (Sections
106.117(2)(2), (3) and (4), A.B.C.) The notice must be in a form prescribed by the
Department of Public Safety and must contain the driver’s license number of the defendant, if
the defendant holds a driver’s license. (Section 106.117(b), A.B.C.) Courts that report
manually are required to use DPS form DIC-15 to file this report.

The Department of Public Safety maintains the information and will provide it to law
enforcement agencies and courts as necessary to enable them to carry out their official duties.
The information is admissible in any action in which it is relevant. A person who holds a
driver’s license having the same number that is contained in a record maintained by DPS is
presumed to be the person to whom the records relates. The presumption may be rebutted
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only by evidence presented under oath. (Section 106.117(c), A.B.C.) The information on
Alcoholic Beverage Code offenses maintained by DPS is confidential and may not be
disclosed except as provided by Section 106.117.

4. Non-Attendance at an Alcohol Awareness Program

If a minor fails to present the evidence of attending an alcohol awareness program within the
90 days of the court order, the court should set the defendant for a show cause hearing and
notify the defendant of the hearing. If the defendant is under the age of 18, the court must
summon the parent or legal guardian to the hearing. At the hearing, the judge may or may not
grant an extension. If a judge grants an extension, the case is reset for 90 days later. If t